SSOAR

Open Access Repository

Judicial Implications of the Appointment of a
Judge for Children Who Determines a Diversion
Conference That Does Not Meet the Requirements

for Diversion Implementation
Sianipar, Frans Lukas; Aprilianda, Nurini; Endrawati, Lucky

Verdffentlichungsversion / Published Version
Zeitschriftenartikel / journal article

Empfohlene Zitierung / Suggested Citation:

Sianipar, F. L., Aprilianda, N., & Endrawati, L. (2024). Judicial Implications of the Appointment of a Judge for Children
Who Determines a Diversion Conference That Does Not Meet the Requirements for Diversion Implementation. Path of
Science, 10(7), 5025-5030. https://doi.org/10.22178/p0s.106-30

Nutzungsbedingungen:

Dieser Text wird unter einer CC BY Lizenz (Namensnennung) zur
Verfligung gestellt. Ndhere Ausklinfte zu den CC-Lizenzen finden
Sie hier:

https://creativecommons.org/licenses/by/4.0/deed.de

gesis

Leibniz-Institut
fiir Sozialwissenschaften

Terms of use:

This document is made available under a CC BY Licence
(Attribution). For more Information see:
https://creativecommons.org/licenses/by/4.0

Mitglied der

Leibniz-Gemeinschaft ;‘


http://www.ssoar.info
https://doi.org/10.22178/pos.106-30
https://creativecommons.org/licenses/by/4.0/deed.de
https://creativecommons.org/licenses/by/4.0

Path of Science. 2024. Vol. 10. No 7

ISSN 2413-9009

Judicial Implications of the Appointment of a Judge for Children Who
Determines a Diversion Conference That Does Not Meet the
Requirements for Diversion Implementation

Frans Lukas Sianipar ', Nurini Aprilianda ', Lucky Endrawati

! Brawijaya University

169 JI. MT. Haryono, Ketawanggede, Lowokwaru Sub-District, Malang, East Java, 65145, Indonesia

DOI: 10.22178/pos.106-30
JEL Classification: K39

Received 21.06.2024
Accepted 25.07.2024
Published online 31.07.2024

Corresponding Author:
Frans Lukas Sianipar
franslukas90@gmail.com

© 2024 The Authors. This article
is licensed under a Creative Commons

Attribution 4.0 License

INTRODUCTION

Abstract. This paper discusses the juridical implications of the
appointment of a Juvenile Judge whose diversion conference
implementation does not meet the requirements for diversion. It is
structured based on doctrinal research findings, employing a legislative
approach and conceptual analysis utilizing teleological interpretation.
The research findings indicate that the juridical implications of
appointing a Juvenile Judge whose diversion conference
implementation does not meet the requirements for diversion lie in the
action of the Juvenile Judge in prescribing diversion despite not
meeting the mandatory diversion provisions, which, when solely
considered from a grammatical interpretation of the Juvenile Justice
Law, constitutes an ultra petite action. However, when viewed from a
teleological interpretation, the Juvenile Judge's action aligns with the
purpose of the Juvenile Justice Law, namely to keep children away from
judicial processes to avoid stigmatization. Moreover, even if the judge
takes an ultra-petite action, it is based on the principle of the best
interests of the child, as long as the contents of the diversion agreement
do not contradict the Law, religion, local community norms, morality, or
contain elements that the child cannot implement, or exhibit lousy faith,
then the Chief Judge should still issue a Decree on the Diversion
Agreement.

Keywords: Juridical Implications; Judge's Decision; Children; Diversion.

inal Justice System (SPPA) is governed by Law

Article 3 of the 1945 Constitution of Indonesia
affirms the country as a state governed by Law.
This declaration hinges on how it nurtures its
youth, representing the country's future. There-
fore, Indonesia must protect children's human
rights, encompassing their entitlement to educa-
tion, survival, growth, development, and safe-
guarding from violence and discrimination by the
author [1].

The International Convention on the Rights of the
Child addresses the global issue of children 36 of
1990, specifically focusing on the Ratification of
the Convention on the Rights of the Child.

A child, just like an adult, has the potential to en-
gage in deviant actions that may result in crimi-
nal behaviour, ultimately subjecting the child to
legal consequences. Currently, the Juvenile Crim-

Section “Law and Security”

No 11/2012, which serves as a guiding principle
for law enforcement when dealing with children
involved in criminal activities. This legislation
emphasizes implementing a Restorative Justice
approach in the juvenile criminal justice system.

Restorative justice focuses on more than just
punishing the offender authors [3]; it aims to re-
pair the harm caused by involving both the vic-
tim and the community in the justice process au-
thor [4]. Simply punishing juvenile offenders
does not necessarily bring justice to the victims,
as it may leave underlying issues unresolved au-
thor [5]. The community or mediator can restore
the victim's well-being using restorative justice.

In the Juvenile Justice System Law, diversion is a
way to handle juvenile cases without involving
the criminal justice system. It promotes restora-
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tive justice by bringing together the young of-
fender and victim with the community's help.
However, it's important to note that this doesn't
mean the child is let off the hook for their actions.
By resolving with the victim, the child can avoid
facing potential imprisonment.

Diversion aims to keep children out of the formal
criminal justice system, preventing them from
facing societal stigma and allowing them to rein-
tegrate into society. It also focuses on restorative
justice for children and victims, promoting repair
and reconciliation instead of retaliation. By tak-
ing a non-penal approach, diversion allows chil-
dren to make amends and grow as individuals
outside the confines of traditional justice. Addi-
tionally, it strives to address cases involving chil-
dren that have come to the attention of law en-
forcement author [6].

The author [7] believes that subjecting children
to harsh punishments, including imprisonment,
can harm their prospects. This belief stems from
the understanding that various external factors,
such as family, friends, education, and socializa-
tion, greatly influence a child's behaviour [8]. Im-
posing prison sentences on children not only car-
ries a social stigma but also hinders their chances
of rehabilitation and moral development due to
the labels society places on them [8].

The concept behind implementing juvenile di-
version is rooted in the belief that treating chil-
dren as criminals for their actions is detrimental,
as it labels them as inherently evil. This approach
aims to prevent children from being subjected to
the formal criminal justice system, allowing them
to avoid its negative consequences author [9].
Instead, the focus is on protecting and rehabili-
tating these young individuals who have commit-
ted offences authors [10]. Including diversion in
the SPPA Law ensures that minor deviations
from the Law do not automatically result in crim-
inal proceedings; this is particularly important
considering that under the Juvenile Courts Law
of 1997, even minor delinquencies by children
could lead to criminalization authors [11].

The SPPA Law ensures that diversion is carried
out at various stages, including the police, prose-
cutor's office, and court, for children suspected of
committing offences that carry a prison sentence
of less than seven years and have no prior crimi-
nal record. Moreover, the Supreme Court is cru-
cial in promoting diversion to prioritize the
child's well-being author [12].

Section “Law and Security”

Supreme Court Regulation No 4 of 2014, also
known as Perma Diversi, sets out specific condi-
tions for implementing diversion. These include
cases where the child is between twelve and
eighteen years old and faces a prison sentence of
less than seven years, regardless of whether
there is an indictment with a sentence of seven
years or more.

With the issuance of the Perma Diversi, Juvenile
Judges can implement diversion for children who
have not been convicted of a criminal offence, as
long as the indictment contains criminal charges
that carry a sentence of imprisonment of less
than seven years.

Referring to the SPPA Law and Perma Diversion,
the implementation of diversion in court occurs
before the case examination process. The Juve-
nile Judge is responsible for carrying out the Di-
version in Court based on the charges presented
by the Public Prosecutor against the child. The
criminal charges outlined by the Public Prosecu-
tor serve as the criteria to determine the feasibil-
ity of implementing Diversion in Court. Upon re-
ceiving an order to review a juvenile case, the Ju-
venile Judge must first review the indictment
prepared by the Public Prosecutor. Suppose the
indictment includes a single, subsidiarity, alter-
native, cumulation, or combination charge that
meets the Diversion requirements. In that case,
the Juvenile Judge will proceed with the Diver-
sion process per Article 3 of the Diversion Regu-
lation. However, if the indictment does not con-
tain charges suitable for diversion, the child will
undergo a trial process by the Child Criminal
Procedure Law.

The Criminal Code encompasses criminal offenc-
es that possess aggravating characteristics due to
the presence of aggravating circumstances and
criminal offences that possess mitigating charac-
teristics. For instance, Article 363 of the Criminal
Code governs theft offences when aggravating
circumstances exist. In contrast, under Article
364 of the Criminal Code, petty theft is regulated
when mitigating circumstances are involved. Re-
garding the types of criminal offenses with ag-
gravating and mitigating characteristics, it is
within the authority of the Public Prosecutor to
formulate the indictment. The Public Prosecutor
may charge the articles sequentially, starting
from the most severe penalty to the lightest, or
solely charge the theft article (Article 362 of the
Criminal Code).
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The Public Prosecutor mentioned that the possi-
bility of implementing diversion hinges on the
charges filed. Suppose the Public Prosecutor
charges the child with the primary charge under
Article 363 of the Criminal Code and the subsidi-
ary charge under Article 362. In that case, they
may consider diversion due to the presence of
Article 362. However, diversion is not an option if
the child is only charged with Article 363.

Judges, as a fundamental aspect of the legal sys-
tem, are ensured independence from any exter-
nal influence when making decisions or determi-
nations. Regarding the freedom of judges, the au-
thor presents evidence of a specific case involv-
ing a juvenile judge who orders the implementa-
tion of diversion despite the absence of charges
in the indictment prepared by the juvenile prose-
cutor that would warrant diversion. Objectively
speaking, based on the prosecutor's indictment,
the requirements for diversion still need to be
met. Regarding the decision made by the juvenile
judge, the author expresses an interest in re-
searching the legal implications of a judge's rul-
ing that mandates diversion without fulfilling the
necessary criteria.

This research uses doctrinal research, with a
statutory approach and a conceptual approach.

METHOD

This paper has been created using the results of
doctrinal research, including a thorough study of
existing legal principles, statutes, and case law.

The document utilizes both a statutory and con-
ceptual approach to examine the findings. The
statutory approach involves closely examining
relevant legislation and legal provisions. The
document also adopts a conceptual approach in-
volving a broader analysis of legal concepts and
theories.

In this research, the author utilizes primary and
secondary legal materials, such as laws and regu-
lations, Diversion agreements, law books, and
expert opinions. The author then analyzes these
legal materials through grammatical interpreta-
tion and teleological interpretation.

RESULTS AND DISCUSSION

Law No 11/2012 on SPPA, which is currently in
effect, is considered complete in protecting chil-
dren who commit criminal offences. One of the

Section “Law and Security”

most distinguishing things between the SPPA
Law and Law No 3 of 1997 concerning Juvenile
Courts is that the SPPA Law introduces diversion.

Etymologically, the word diversion has the same
meaning as the word "divert" in English, which
means "the act of changing the direction that
somebody or something is following, or what
something is being used for" authors [13].

According to the history of criminal law devel-
opment, in 1960, the President of the Australian
Criminal Commission first used the term "diver-
sion" in the United States authors [14]. However,
implementing such diversion was known before
1960 in police cautioning. According to the au-
thor [15], diversion is "an attempt to divert, or
channel out, youthful offenders from the juvenile
justice system."

The Faculty of Law of UNPAD introduced diver-
sion in Indonesia during a national seminar on
October 5, 1996. That is, diversion allows judges
to stop examining children's cases in court au-
thor [16].

The 1985 United Nations Standard Minimum
Rules for the Administration of Juvenile Justice,
known as The Beijing Rules, defines diversion as
not involving the criminal justice system by di-
recting juvenile offenders to community services
to avoid the adverse effects of the administration
of juvenile justice. Diversion is part of an effort to
ensure that a child criminal will continue to be a
criminal offender as an adult. Law enforcement
officials deinstitutionalize the formal criminal
justice system to prevent a child offender from
developing into an adult criminal offender.

Jerome Stumphauzer, in 1986, concluded the im-
portance of deinstitutionalization of juvenile of-
fenders to prevent children from becoming crim-
inals. Jerome Stumphauzer said, "A worse social
learning program could not be designed: remove
the youth from the very society to which he must
learn to adapt, expose him to hundreds of crimi-
nal peer models and criminal behaviours he has-
n't earned.”

The Riyadh Guidelines, which are international
provisions containing guidelines for preventing
children in conflict with the Law, were passed by
UN resolution No 45/112 on December 14, 1990.
Rule 56 of the Riyadh Guidelines regulates the
purpose of diversion, which states, "Legislation
should be enacted to ensure that any conduct not
considered an offence or not penalized if commit-
ted by an adult is also not considered an offence
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or punished if committed by a young person,
thereby preventing further stigmatization, vic-
timization, and criminalization of young per-
sons."

Furthermore, the provisions governing the im-
plementation of diversion outside the juvenile
criminal justice system are as stated in Rule 58 of
The Riyadh Guidelines: "Law enforcement and
other relevant personnel, of both sexes, should
be trained to respond to the special needs of
young persons and should be familiar with and
use, to the maximum extent possible, programs
and referral possibilities for the diversion of
young persons from the justice system."

The Beijing Rule has set out the principles of di-
version, namely:

a) Law enforcers, i.e., police, prosecutors, judges,
and other agencies, consider dealing with child
offenders without using the formal court process

b) Law enforcement officials have the authority
to determine diversion by the provisions set out
in the Law itself and by the rationale in The Bei-
jing Rules

c) Diversion may only be implemented after the
consent of the child and their parents or guardi-
ans and after the authorized official has reviewed
the request.

Diversion requires the community to provide
temporary guidance, recovery, supervision, and
compensation to victims [17].

According to the author's description in the in-
troduction, Juvenile Judges utilize diversion for
children who are twelve years old, even if they
are married but not yet eighteen years old, have
no prior criminal convictions, and as long as the
charges in the indictment carry a maximum sen-
tence of less than seven years imprisonment.
Based on this provision, the Juvenile Judge infers
that the indictment is a guiding factor in deciding
whether to implement diversion.

Regarding the judge's determination regarding
the implementation of diversion, the author
found a practice where the judge set a schedule
for diversion deliberations, namely for Child M,
as a Stipulation. In his indictment, the Public
Prosecutor of the South Konawe District The
Prosecutor of the South Konawe District Prose-
cutor's Office charged the child with a single
charge under Article 363 § 1, 3rd and 4th of the
Criminal Code. The Juvenile Judge then estab-
lished a diversion meeting and reached an

Section “Law and Security”

agreement. As part of the agreement, Child M and
the victim of the theft, specifically Child M's par-
ents, provided compensation for the machine
that Child M had taken. This diversion agreement
follows Article 11 of the SPPA Law, which states
that peace with compensation is one form of a
diversion agreement. Objectively, the provisions
of Article 363 § 1, 3rd and 4th of the Criminal
Code, because it carries a sentence of seven years
imprisonment, are not eligible for diversion de-
liberations.

About the practice of judges determining diver-
sion deliberations, if we solely consider the pro-
visions outlined in Article 7 of the SPPA Law, any
actions taken by juvenile judges that deviate
from the conditions for implementing diversion
can be deemed as ultra vires actions, indicating a
breach of their authority. However, the author is
intrigued by objectively examining the judges'
actions. When judges execute their decisions and
stipulations, they rely on legal reasoning. Judges
employ legal reasoning from various perspec-
tives, including philosophical, juridical, and socio-
logical aspects, as well as through their method
of interpretation. This interpretation method
may involve grammatical interpretation, histori-
cal interpretation, or teleological interpretation,
all of which aim to uphold the principles of legal
certainty, justice, and benefit for all parties in-
volved.

The author considers the Academic Paper of the
SPPA Law. In the background chapter, it is stated
that "the most fundamental of this Draft Law is
the explicit regulation of restorative justice and
diversion. Diversion arrangements are intended
to keep children away from the judicial process
to avoid stigmatization of children suspected of
committing criminal acts so that children can re-
turn to their environment naturally". In addition,
the author notes that the Chapter on the limita-
tions of diversion states that diversion cannot be
implemented in severe cases such as murder,
robbery with violence, serious maltreatment,
rape, and similar offences. In this academic pa-
per, the legislator finally embodies the imple-
mentation of diversion in criminal offences under
seven years of imprisonment.

The judges' rulings to apply diversion for cases
where the child's actions do not meet the diver-
sion criteria, based on the belief that the offences
are not severe, are supported by the principles
outlined in Article 6 of the SPPA Law. These deci-
sions align with the overarching objective of the
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SPPA Law to shield children from the complexi-
ties of the legal system and prevent the labelling
of minors accused of criminal activities while still
taking into account the interests of the victims.

The final process of the agreement reached in the
diversion deliberation is for the Juvenile Judge, as
the diversion facilitator, to report the results of
the diversion agreement to the President of the
Court. Then, the President of the District Court
issued a determination of the Diversion Agree-
ment (Article 52 § 5 of the SPPA Law). Article 6
§ 4 of the Diversion Regulation states that the
Chief Justice can return the diversion opportuni-
ty to be improved by the Diversion Facilitator if it
does not meet the provisions of Article 5 § 9 of
the Diversion Regulation, namely agreements
that are contrary to Law, religion, local communi-
ty decency, decency; or contain things that the
child cannot implement; or contain lousy faith.
Article 6 § 4 of Perma Diversi gives the role to the
President of the District Court to supervise the
contents of the diversion agreement au-
thors [19].

Based on the provisions of Article 6 § 4 of Perma
Diversi, namely when the Chief Justice finds that
there is a diversion agreement that is contrary to
the Law, religion, local community decency, de-
cency or contains things that the child cannot
implement, or contains lousy faith, then the Chief
Justice returns the diversion agreement to the
judge to improve the contents of the diversion
agreement. The focus of attention is how the con-
tents of the diversion agreement are not related
to the process before the diversion agreement is
reached.
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