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[IOHATHE, COAEP’KAHUE U BHU /bl
IMPOLHECCYAJIBHBIX PEHIEHHHA, IPUHUMAEMbIX
IMPOKYPOPOM B AOCYAEBHOM ITPOU3BOACTBE

AHOPEW IOPLEBUY CUHMOEEB, nepsblit 3amecTutens BacMaHHOro MexpaiioHHOro npokypopa ropoaa Mockebl,
coucKaTternb y4eHOI CTeNeHu KaHauaaTa pUaUYeckux Hayk

Axapemusa [leHepanbHoW npokypaTypbl Poccuiickon ®epepauum (123022, Poccuickaa Pepepauus, Mocksa,
2-1 3BeHuropoackas yn., 15). E-mail: ivanof.vania2013@yandex.ru

AnHoTauma: CTaTbsi NOCBSILLEHa pean13aLyy NoNHOMOYMIA MPOKYPOpPa B YTONOBHOM CyAOMNPOU3BOACTBE, KOTOPbIE HEMOCPEACTBEHHO OTpa-
XatoTcs B NpoLieccyarnbHbIx pelleHmsix. OCHOBHOE CofiepaHue CTaTbi COCTABIISIET aHarnu3 NOHATUS NPoLieCCyanbHbIX peLLeEHN NpoKypopa,
KOTOpbIE SIBMSIOTCS BAKHOWM YaCTbiO YrorOBHO-MPOLIECCYarnibHON AESTENbHOCTM, MPU3BaHHON OTBEYATh HA3HaYEHWIO YTONIOBHOMO CyA0NpPOu3-
BOACTBA B LIENIOM: 3aLL/Te MPaB U 3aKOHHbIX MHTEPECOB MWL, 1 OPraHW3aLMiA, MOTEPNEBLUMX OT NPECTYNMEHWIA; 3aLLUMTe IMYHOCTU OT HE3aKOH-
HOro 1 HE060CHOBAHHOTO OGBUHEHMUSI, OCYXAEHUS!, OrPaHNYEHNs ee MpaB U cBoGOL,. MOCTOSIHHOE M3MEHEHVE MOMHOMOYUIA NPOKypopa, B TOM
ywcre 1 B cchepe YrorioBHOIO CyAONpPOU3BOACTBA, CTAHOBUTCS MPEAMETOM AUCKYCCUI O MPUPOAE, Kak Camux MOMHOMOUUIA, Tak U BHELLHEM UX
BbIPaXXeHUN B BUAE MPUHYMAeMbIX PELLEHUIA, UX MECTe B CUCTEME MPaBOBbIX CPEACTB NPOKYPOpa, a Takke K KakiM BibaM akToB pearmposa-
HUSI MPOKYpPOpa WX OTHOCWTb, YTO MKLLb NOAYEPKUBAET aKTyanbHOCTb paccMaTpyBaeMoro Bonpoca. ABTOP NPUXOOMT K BbIBOAY O TOM, YTO
peLleHusi MPOoKypopa B YrOfIOBHOM CYAOMNPOU3BOACTBE OTHOCSTCS K KaTeropu YrorloBHO-MPOLIECCYanbHbIX PELLEHWIA, KOTopble Npeaonpeae-
neHbl ero yHKUMSIMK B YTONOBHOM MpoLecce. B ctatbe, ¢ y4eTOM HpUaNYECKOTO W IMHIBUCTUYECKOTO aHanm3a, 060CHOBLIBAETCS MbICHb O
TOM, YTO peLLEHVe — aKT peanu3auuy NpenocTaBneHHbIX NPaB ¥ UCMOSNHEHWS BO3NOXKEHHbIX 06SI3aHHOCTEN [OMKHOCTHOMO nvua. Byoyun
MPWHSITO OAHUM NILIOM (HanpyMep, NPOKYPOPOM), OHO 06sI3bIBAET APYruX NuL, (Hanpumep, Ao3HaBaTens) K onpeaerneHHbIM AeiCTBUSAM 1
NpeaocTaBnsieT NpaBo obxanosarb AaHHOE peLLeHne, MPUOCTaHaBNMBas TEM CaMbIM ero UCTonHeHue. K peLLeHnsiM, MpUHMMaeMbIM NpoKy-
popom B focynebHOM MpOM3BOACTBE, OTHOCATCS He TOMbKO aKTbl MPOKYPOPCKOrO pearMpoBaHusi, ykasawHble B ®3 «O npokypaType
Poccuickon ®epepaummy, HO 1 Te, YTO BbITEKAKOT HENOCPeACTBEHHO 13 Hopm YK PO.

KnioueBble crioBa: knaccudgukaumsi, akTsl, MPOKYpop, pearnpoBaHue, YronoBHbIM NpoLecc, 4oCyAebHOe NPOM3BOACTBO, peLle-
HWe, nocTaHoBreHve, TpeboBaHue, NpeacTaBneHme

CraTbs nocTynuja B pefakuumo 8 nexkabps 2017 roaa.

A.JO. Cundees. TloHsATHE, COAEPXKaHHUE U BU/ABI IPOLieCCyalbHbIX pellleHUH, IPUHUMaeMbIX IPOKYPOPOM B JOCYAe6HOM MPOU3BOJ-
cTBe. [ocydapcmeernHas cayxcba. 2018. Ne 2. C. 50-55.
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Abstract: The article is devoted to the implementation of the powers of the prosecutor in criminal proceedings, which are directly reflected
in procedural decisions. The main content of the article is an analysis of the concept of procedural decisions of the prosecutor, which are an
important part of the criminal procedure activity, designed to respond to the appointment of criminal proceedings in general: the protection of
the rights and legitimate interests of individuals and organizations that have suffered from crimes; protection of a person from an unlawful and
unfounded charge, conviction, restriction of its rights and freedoms. The constant change in the powers of the prosecutor, including in the
sphere of criminal proceedings, becomes the subject of discussions about the nature of both the powers themselves and their external
expression in the form of decisions, their place in the system of legal means of the prosecutor, as well as to what types of response acts
prosecutor attribute them, which only emphasizes the relevance of the issue under consideration. The decisions of the prosecutor in criminal
proceedings fall into the category of criminal procedural decisions, which are predetermined by his functions in the criminal process. In
attempting to determine the essence of the decisions of the prosecutor, in this article, taking into account the legal and linguistic analysis, the
idea that the decision is an act of the realization of the granted rights and the performance of the assigned duties of an official is substantiated.
Being accepted by one person (for example, by the prosecutor), it obliges other persons (for example, the inquirer) to take certain actions or
grants the right to appeal this decision, thereby suspending its execution. The decisions taken by the prosecutor in pre-trial proceedings
include not only the acts of the prosecutor’s response indicated in the Federal Law “On the Prosecutor’s Office of the Russian Federation”,
as well as those arising directly of the norms of the Code of Criminal Procedure.
Keywords: classification, acts, prosecutor, response, criminal process, pre-trial proceedings, decision, ruling, demand, representation
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Introduction

The question of the essence of procedural decisions is
one of the most fundamental in the theory of criminal
process. For a long time these problems were studied by
Lupinskaya P. A, Baev O. Y., Bulanova N. V,, and others.

As Baev O. Y. noted, “.. all criminal proceedings, all the
criminal procedures for investigation of crimes carried
out within its framework can be presented in the form
of a consistent or parallel acceptance by its subject of
decisions regarding individual local tasks, the minimum
necessary list of which is predetermined and outlined by
the subject of proof in the criminal case, and their prac-
tical implementation.” [Baev, 2009]. The main criminal
procedural decisions, as correctly noted by Kucherkov I.
A., “The beginning and completion of the proceedings in
the criminal case, the motion of the case, the procedural
status of participants in the criminal process, the activi-
ties of investigator, interrogator, prosecutor, the court on
proving the circumstances of the case are determined.”
[Kucherkov, 2008].

According to dictionary definitions, the solution is “a
deliberate intention to do something, a conclusion, a deri-
vation from something.” “To decide - after thinking about
coming to some conclusion, the need for any action; as a
result of discussion, make an opinion, adopt a resolution.”
[The Great Dictionary of Russian language, 1998].In psy-
chology, the solution is understood as a formation of men-
tal operations that reduce the initial uncertainty of the
problematic situation. In the decision process, the stages
of search, adoption, and implementation of the solution
are identified. [Brief psychological dictionary, 1985].

Decisions in criminal proceedings

In the special literature on such scientific areas as the
study of control systems and the theory of decision-
making, a decision is generally understood as the result of
choosing from possible alternatives of behavior, from the
set of possible options for achieving the goal.

According to Baev 0. Y., in criminal proceedings, deci-
sion-makers are not only their professional participants
(judge, prosecutor, investigator, interrogator, and lawyer),
mostly in relation to activities of which criminal proce-
dure and forensic literature are studying these problems.
“And all other persons involved in this or that way are
also in an almost constant state of necessity to make
certain decisions related to their participation in criminal
proceedings (which, apparently, does not seem to receive
enough attention in the literature). It is like a suspect, ac-
cused, injured, civil plaintiff and civil defendant who are
unprofessional representatives of the parties contesting
in criminal proceedings, as well as persons attributed
by the law to other participants (witness, judge, expert,
etc.)”. [Baev, 2009].

The mechanism for adoption of all their decisions is
one; only the degree and significance for each of them
to the problematic situation that arises before them, and
therefore requires a solution to their own problems, are
different.

As a result, Baev O. Y. comes to conclusion that the
decision in criminal proceedings is the choice of its par-
ticipant in the line of conduct and actions in the problem
situation of the criminal process for him from possible
alternatives. [Baev, 2009].

According to Baev O. Y., “there are criminal procedural
decisions, but there are decisions made in the criminal
process.” [Baev, 2009].

To the first of them Baev 0. Y. includes those decisions
that are taken by the court, the prosecutor, the investiga-
tor, the interrogator, that is, the persons (bodies) vested
with power, ensuring both the possibility of their imple-
mentation, and their compulsion for the persons (bodies)
whose decisions concern.

Decisions made in the criminal process include deci-
sions of other participants in criminal proceedings, both
professional and non-professional. Their range is limited
only by the scope of proceedings - from the decision of ar-
restee to give or not to give evidence about the suspicion
to the lawyer’s decision on the necessity and expediency
of the appeal, cassation or supervisory appeal against the
verdict against his client.

One can agree with the opinion that the decisions of
the above-mentioned persons, while not being legally
authoritative, at the same time require their legal permis-
sion - the mandatory adoption of a criminal procedural
decision on their merits that must be lawful and justified
(motivated). [Baev, 2009].

So, the conclusion follows that the decisions of the
prosecutor in criminal proceedings should certainly be
classified as criminal procedural decisions. The criminal
procedural decisions of the prosecutor are predeter-
mined by his functions in criminal proceedings. In pre-tri-
al proceedings, any procedural decisions of the subjects
conducting criminal prosecution - the prosecutor, the
investigator, the inquirer, are also mediated in the form
of appropriate orders. However, as will be discussed later,
the decision, in our opinion, is not the only type of proce-
dural decisions of the prosecutor.

In the fundamental work “Decisions in Criminal Jus-
tice. Theory, Law, Practice” professor Lupinskaya drew
attention to the fact that an important task of the theory
of criminal justice is the study of law enforcement in
decision-making in criminal proceedings; distribution
of the right to make decisions between state bodies and
officials; implementation of the principles of the criminal
process in the rules of decision-making, the requirements
for decisions, and guarantees of their legitimacy, validity
and fairness. When considering these problems, special
attention should be paid to the issue of guarantees of
individual rights in the decision-making process, when
appealing against the decision and when the decision is
executed. [Lupinskaya, 2010].

Decisions made in criminal proceedings are a legal
means of fulfilling its social purpose, expressed in Art. 6
of the Code of Criminal Procedure. Usually, when it comes
to the importance of decisions to carry out the appoint-
ment of criminal proceedings, they refer to the sentence
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as the most important act of justice. However, the legality
and validity of the verdict largely depend on the legality
and validity of those decisions that are taken on various
issues in the proceedings both in pre-trial and in judicial
proceedings. Therefore, not only the verdict but also oth-
er decisions contribute to the achievement of the tasks
of criminal justice and thus have a certain social signifi-
cance. Solving a specific legal issue, the investigator, the
prosecutor, the court guard public order, security of the
country, honor and dignity of the individuals, as well as
rights and freedoms of individuals and citizens.

In this way, decisions made in criminal proceedings
are an important factor in the activities of law enforce-
ment agencies and courts in their participation in social
management by each of them performing their tasks and
powers, which ensures the achievement of the criminal
proceedings point.

The social purpose of the decisions of the court, the
prosecutor’s office, the investigation, the inquiry are all
expressed in the Constitution of the Russian Federation
and the laws that determine the organization, tasks, and
powers of these bodies. It is obvious that the decisions of
the bodies conducting the investigation, the prosecutor’s
office, and the courts have an impact on public relations
by preventing and solving crimes, fair trial, punishing the
perpetrator and ensuring the rights of the victim.

Norms of law in criminal procedures
Law enforcement agencies and officials must implement
the legal provisions aimed at: 1) protection of the rights and
legitimate interests of individuals and organizations that
have suffered from crimes; 2) protection of the individuals
from unlawful and unfounded accusation, conviction,
restriction of their rights and freedoms (Art. 6 of the Code
of Criminal Procedure of the Russian Federation).

Of course, we can agree with opinion of Lupinskaya
P. A. that “In the criminal process only state bodies and
officials are authorized to apply the norms of the criminal
procedure law, to conduct the prescriptions of the norms
of law to life.” [Lupinskaya, 2010]. Law imposes the ob-
ligation to ensure implementing the provisions of the
law aimed at the fulfillment of the criminal proceedings
appointment. So, in Art. 21 of the Code of Criminal Pro-
cedure of the Russian Federation there is a specification
of officials who are in charge with the duty of criminal
prosecution. Courts pass sentences on behalf of the state,
through realizing the powers of the judiciary. In the Code
of Criminal Procedure, the terms “competent” and “autho-
rized” (for example, in Art. 29, 37) are used in accordance
with how this term is applied in the general theory of law,
namely: “Officials and state bodies are empowered (eli-
gible), which they are obliged to use in the performance
of their functions in order to achieve the goal set before
them - the solution of the problem.” [The general theory
of state and law, 2001].

Decisions of the law enforcement agency are binding
for individuals, state bodies, and public organizations
within the limits established by law.

rOCYOAPCTBEHHAA CITY>KBA 2018 TOM 20 Ne 2

Regarding law enforcement as the main form of im-
plementing the norms of procedural law, it should be
noted that, as a special form of exercise of the right by the
authorities, it includes the characteristics that describe
other forms of law realization, namely the “use of law”, the
“execution”, the “observance of law”. By creating condi-
tions to realize the right or ensure the fulfillment of their
duties by the actors of the process, bringing to justice
and ensuring their offense, the relevant law enforcement
agency simultaneously performs its duties, uses its rights,
observing the permissions and prohibitions established
by the law.

Thus, the exercise of the powers of state bodies and
officials, the rights and obligations of other participants,
induces or obliges to resolve certain procedural, legal and
substantive issues by making decisions.

The decision is an act of realizing the granted rights
and fulfilling the duties of the official. At the same time,
being taken by one person (for example, by the prosecu-
tor), it obliges other persons (for example, the inquirer)
to take certain actions or gives the right to appeal this
decision, thereby suspending its execution (part 3 of
Art. 38 of the Code of Criminal Procedure of the Russian
Federation). The decision on the expert examination
made by the investigator, being an act of execution by
the investigators of the law, at the same time obliges the
investigator to perform certain actions (Art. 196, part 3,
Art. 115 of the Code of Criminal Procedure of the Russian
Federation), to grant and secure the rights to the accused
(Art. 198 of the Code of Criminal Procedure of the Russian
Federation), obliges the head of an expert institution to
comply with the decision on the appointment of an expert
examination, with the exception of cases provided for in
Part 3 of Art. 199 of the Code of Criminal Procedure of the
Russian Federation.

The authoritative nature of the activity on the appli-
cation of the norms of law is manifested in the content of
decisions and in those means that the official who made
the decision has the right to ensure its implementation.

Ways to ensure the implementation of procedural
decisions in life include the measures of procedural
coercion provided for in Chapter 12 - 14 of the Code of
Criminal Procedure of the Russian Federation. Some of
them are in the nature of criminal procedural sanctions
(changing the measure of restraint to a stricter one in
connection with the person’s failure to fulfill his/her
obligations, stipulated in Art. 110 of the Code of Criminal
Procedure of the Russian Federation).

The procedural sanction for issuing an unlawful and
unjustified decision is its cancellation (clause 6, part 2,
Art. 37, part 5, Art. 125, Art. 369, clause 2, 3 part 1, Art.
378, and Art. 408 of the Code of Criminal Procedure of the
Russian Federation). If an illegal and unjustified decision
resulted in the infliction of property damage, the rehabil-
itated harm is compensated by the state (Art.135 of the
Code of Criminal Procedure of the Russian Federation).

The law also provides for compensation for moral
harm (Art. 136 of the Code of Criminal Procedure of the
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Russian Federation). The damage caused to legal entities
by illegal actions (inaction) and decisions of the court,
the prosecutor, the investigator, the body of inquiry, is
compensated by the state.

A complaint against a decision rendered by a court in
the Russian Federation may be in accordance with Art. 35
of the European Convention for the Protection of Human
Rights and Fundamental Freedoms sent to the European
Court of Human Rights (ECHR). If it is determined that the
decision rendered by the court of the respondent State
violated the Convention rights of the party to the pro-
ceedings, the European Court issues a decision binding
the respondent State to certain pecuniary compensation
for the harm inflicted.

Classification of decisions in criminal proceedings

Decisions on procedural matters are legal facts that
cause the appearance, change or termination of legal re-
lations in which the subjects of procedural activity realize
their rights and obligations.

When describing procedural decisions as acts of appli-
cation of the law, it is important to note their importance
in ensuring the implementation of the provisions of the
criminal law.

As a result, Lupinskaya P. A. defines decisions in
criminal proceedings as legal acts expressed in a proce-
dural form established by law in which a state body or
an official within the limits of its powers, in the manner
prescribed by the law, answer the legal issues arising in
the case based on the facts of the case, and containing an
imperious will on actions aimed at achieving the appoint-
ment of criminal proceedings. [Lupinskaya, 2010]. In her
opinion, the solutions are classified in the following way.

Depending on whether the decision on the main ques-
tions of the criminal case (whether there was a crime,
whether the defendant committed the crime, whether the
defendant is guilty) or on other issues aimed at securing
the resolution of the case on the merits, the decisions can
be divided into the main and an auxiliary.

The main decisions are those decisions in which
authorized bodies or officials assess the set of collected
evidence and, on the basis of established circumstances,
answer the main questions in the criminal case, namely:
whether the event occurred, whether the defendant is
guilty of committing the crime and are there grounds for
terminating the case. The answers to the main questions,
which are the subject of the resolution of the criminal-le-
gal dispute, constitute the content of the sentence (Art.
299, 302, 304, 308 of the Code of Criminal Procedure of
the Russian Federation), decisions on termination of the
criminal case and criminal prosecution (Art. 213 of the
Code of Criminal Procedure of the Russian Federation).
In these acts, issues arising from the main decisions are
also resolved, but they are additional, often protective, in
relation to the main decisions (see, for example, Art. 309
of the Code of Criminal Procedure of the Russian Feder-
ation).

Decisions that contribute to a legitimate and justified

solution of the main issues of the case are of an intermedi-
ate or auxiliary character. These may include, for example,
decisions on the conduct of investigative actions, on the
application of measures of procedural coercion (Chapters
12-14 of the Code of Criminal Procedure of the Russian
Federation). [Muratova, Podolsky, 2007].

Solutions can be classified by their functional value.
Decisions can determine the occurrence of proceedings
in a case (institution of criminal proceedings); establish
the procedural status of the participants in proceedings
(resolution (determination) on the recognition of the per-
son as a victim, suspect, civil plaintiff, decision to bring a
person as an accused); give the right to conduct investi-
gative actions (resolution on the conduct of a search, an
investigative experiment, on the appointment of an ex-
pert examination, etc.); to authorize the use of procedural
coercion measures. Decisions can be aimed at ensuring
the rights of persons involved in the process. Decisions
can be aimed at eliminating the circumstances that con-
tributed to the commission of crimes (presentation of the
investigator, private decision (ruling) of the court).

In our opinion, of great importance is the conclusion
of Lupinskaya P. A. that says: “Control aspect of decisions
has the functional purpose. In each of the stages, the le-
gality and validity of decisions made in previous stages
are monitored.” [Lupinskaya, 2010]. This control aspect
is an integral characteristic of the entire criminal justice
process (Kutsova E. F, Morshchakova T. G., Petrukhin
I. L.). Control over the legality of decisions both within
the stage and during the transfer of the case to the next
stage is determined by the public beginning of criminal
proceedings. This public start, in accordance with the
powers granted, obliges the head of the inquiry body, the
head of the investigative body, the prosecutor, the judge,
and the court to respond to the violations committed
and to take measures to cancel or change the illegal or
unjustified decision. It should be noted that a significant
part of the prosecutor’s procedural decisions taken in the
course of supervising the procedural activity of the inqui-
ry body and the preliminary investigation body reflects
exactly this, the control aspect of decision-making. This,
as will be indicated below, is related to the implemen-
tation of the primary function of prosecutor in pre-trial
proceedings.

As for the classification of decisions as initial, interme-
diate and final (ultimate) [Lupinskaya, 2010], then, in our
view, this to a lesser degree refers to procedural decisions
of the prosecutor. Even the prosecutor’s confirmation of
the indictment cannot be considered a final decision in
the criminal case since the case will still be considered by
the court. We agree that the final decision is recognized by
the court, which entered into force and became binding!.

1 The term “the final decision of the court” is given in Art. 46 of the
Convention for the Protection of Human Rights and Fundamental
Freedoms, paragraph 1 of which states: “The High Contracting Par-
ties undertake to implement the final judgments of the court in cases
in which they are parties.”
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In this sense, final decisions are also interim decisions
that come into force and are subject to execution from the
moment of issuance.

Decisions, of course, can be classified by the subjects
enjoying the right to make decisions in criminal pro-
ceedings: the court, the judge, the prosecutor, the head
of the investigative body, the investigator, the body of
inquiry, the interrogator. Each of these entities can make
a decision only within the limits of the powers granted
to it. The Constitution of the Russian Federation and the
criminal procedural legislation adopted on its basis gave
the right to take decisions in pre-trial proceedings, if they
affect the rights and fundamental freedoms of citizens,
only to the court (paragraph 1, 3, part 7, Art. 108, part
2, Art. 114, Part 4, Art. 118 of the Code of Criminal Pro-
cedure of the Russian Federation). It is important to pay
attention to the fact that other decisions taken in pre-trial
proceedings may be appealed to the court, which is one
of the forms of exercising the right to judicial protection.
[Kutsova, 2004; Guskova, Muratova, 2005]. The principle
of the legality of criminal procedural activity presupposes
a clear definition of the competence of officials, in particu-
lar, who and which decisions are authorized to take, who
is responsible for the wrong decision or inactivity when
the necessary grounds for it existed. At the same time,
one should proceed from the fact that the adoption of a
decision is not only the right granted to an official but also
his official and procedural duty, determined by the law
in connection with his/her functional appointment (Art.
37, 38 of the Code of Criminal Procedure of the Russian
Federation).

Decisions in criminal proceedings can be taken collec-
tively and individually. It should be noted that procedural
decisions of the prosecutor in pre-trial proceedings are
taken only individually. This is the implementation of
such a principle of organization and activities of the Pros-
ecutor’s Office, as centralization, which provides for the
unanimity and subordination of lower-level prosecutors
to higher-ups and all prosecutors - the General Prosecu-
tor of the Russian Federation.

Of course, decisions differ in the procedural order of
their resolution and the requirements for their content
and form. [Lupinskaya, 2010].

A significant contribution to the development of the-
oretical ideas about the essence and types of procedural
decisions of the prosecutor in pre-trial proceedings
was made by Bulanova N. V. She rightly notes that “The
norms of the Code of Criminal Procedure clearly provide
for the possibility of applying in the pre-trial proceed-
ings only the act of prosecutorial response in the form of
a resolution (paragraph 25 of Art. 5 of the Code of Crim-
inal Procedure of the Russian Federation). At the same
time, the law, providing for the right of the prosecutor
to demand that the bodies of inquiry and investigating
authorities eliminate violations of federal legislation
committed during inquiry or preliminary investigation
(clause 3, part 2 of Art. 37 of the Code of Criminal Pro-
cedure of the Russian Federation), does not mention
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such an act of prosecutorial response, as a requirement,

which is developed by law enforcement practice”. [Bula-

nova, 2014].

As Prigorscha P. A. believed, “When exercising super-
vision over the procedural activity of the inquiry bodies
and the preliminary investigation bodies, the prosecutor
applies the decision in cases directly specified in the Code
of Criminal Procedure of the Russian Federation, and the
demand - on the residual principle: in all other cases of
revealing violations of federal legislation in the course of
preliminary investigation.” [Prigorscha, 2011]. One can
agree that the prosecutor applies the decision in cases
directly specified in the Code of Criminal Procedure of the
Russian Federation, but the fact that the claim is applied
“on a residual principle”, in our opinion, does not reflect
faults in the substance of the response action.

Bulanova N. V. draws attention to the fact that “The
Federal Law “On the Prosecutor’s Office of the Russian
Federation” contains a list of acts of the prosecutor’s
response, including a protest (Art. 23), a representation
(Art. 24), a ruling (Art. 25), a warning against the inad-
missibility of violations of law (item 25) and the require-
ment (item 9)”. As a result, she comes to the conclusion
that, in the part that does not contradict the federal law
regulating criminal procedural relations that arise when
checking a report on a crime, initiating a criminal case,
investigating a crime (which is in the Code of Criminal
Procedure of the Russian Federation), the prosecutor
has the right to be guided by the provisions of the law
on prosecutor’s office, regulating legal relations arising
in the course of supervisory activities of the prosecutor’s
office. In our opinion, the use of these powers is certainly
legitimate, but they cannot always be attributed to crimi-
nal procedural decisions.

Bulanova N. V. and other authors divide acts of pros-
ecutorial response into several groups [Bulanova, Ereisi-
paliev, Yalova, 2013]:

Depending on the procedural form:

e requirement to eliminate the violations of the law
(hereinafter - the requirement);

e decree;

e representation;

e warning about the inadmissibility of violations of
the law (hereinafter - a warning). The latter, in our
opinion, does not apply to procedural decisions.
Depending on the mandatory performance for the su-

pervised bodies:

¢ mandatory for execution by investigators, inquiry
agencies, interrogators, heads of the investigative body
(for example, the decision to cancel an unlawful and/
or unjustified decision to refuse to open a criminal
case, to suspend or terminate a criminal case (criminal
prosecution) - are related to procedural decisions;

e mandatory for execution by bodies of inquiry, inquiry
officers (the decision on cancellation of illegal or
unreasonable decision of the inquirer) - are also
procedural decisions;

e non-obligatory procedures for investigators, heads of



MOCYOAPCTBEHHAA CITY>KBA 2018 TOM 20 Ne 2

55

A.10. CuHpeeB. [oHATUe, coaepxaHne 1 BUabl NpoLeccyanbHblX peLLeHunii, MPUHUMAaEMbIX MPOKYPOpPOM B AoCyAebHOM Npon3BOACTBE

the investigative body (requirement) - are procedural

decisions.

Depending on the possibility of appealing them to the
supervised bodies:

e subject to appeal by investigators, interrogators
(decision to revoke the investigator’s decision to start
a criminal case, to return the criminal case for the
purpose of additional investigation) - are procedural
decisions;

e notsubjecttoappeal by the investigators, interrogators
(the decision to revoke the decision to refuse to start
a criminal case, to annul the decision to terminate
the criminal case (criminal prosecution), to suspend
the preliminary investigation) are also procedural
decisions.

Depending on the legislative consolidation:

o stipulated by the Code of Criminal Procedure of the
Russian Federation (requirement, resolution);

o stipulated by the Federal Law “On the Prosecutor’s
Office of the Russian Federation” (representation,
caution) - are not procedural decisions.

Depending on the object of supervision:

e applied to the investigators, the heads of the
investigative bodies (resolution, demand, procedural
decisions, representation, caution - are not procedural
decisions);

e applied to the bodies of inquiry, interrogators, heads
of the divisions of inquiry (resolution, requirement,
- procedural decisions, representation, caution - are
not procedural decisions).

In the course of the pre-trial proceedings in the crimi-
nal case, the prosecutor also has the right to give a written
instruction to the investigator about the direction of the
investigation, about the procedural actions (clause 4, part

2, Art. 37 of the Code of Criminal Procedure of the Russian
Federation), to give consent to the inquirer to initiate an
application for election, measures of restraint or other
procedural actions that are allowed on the basis of a court
decision (clause 5, part 2 of Art. 37 of the Code of Crimi-
nal Procedure of the Russian Federation), to approve the
decision of the investigator to terminate the proceedings
in a criminal case (Clause 13, Part 2, Art.37 of the Code
of Criminal Procedure of the Russian Federation). In addi-
tion, in our opinion, procedural decisions also include the
prosecutor’s approval of the indictment, the prosecution
or the accusation.

N. V. Bulanova noted that these decisions cannot be
considered as acts of prosecutorial response, which are
taken to eliminate violations of the law, as well as rea-
sons and conditions that encourage them. [Bulanova,
2014]. In the first case, one can agree with her opinion
that it is correct to talk about legal measures (steps) of
a preventive nature that provide procedural guidance to
the inquiry. As for the second group of decisions taken
at the final stage of pre-trial proceedings, one can agree
with the opinion of A. G. Khaliulin that “the function of
supervision over the execution of laws by the bodies of
inquiry and preliminary investigation is transferred to
the prosecutor’s exercise of the function of criminal pros-
ecution.” [Khaliulin, 1997]. Nevertheless, this refers to the
procedural decisions of the prosecutor.

Thus, the procedural decisions of the prosecutor in
pre-trial proceedings serve as a means of realizing crimi-
nal procedural functions of the prosecutor defined by the
Code of Criminal Procedure of the Russian Federation -
criminal prosecution and supervision of the procedural
activities of bodies of inquiry and preliminary investiga-
tion bodies.
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