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OCOBEHHOCTH IMPOKYPOPCKOT'0 HA/I30PA

3A COBJIIOAEHUEM TPYAOBBIX IPAB I'PAYKIAH
B YC/IOBUAX PACIIPOCTPAHEHHS HOBOH
KOPOHABUPYCHOH HHPEKLIMHU (COVID-19)

HATAJIbSA BUKTOPOBHA TPOLUMUHA, kaHaMaaT topuanyecknx HayK, CTaplumnii Hay4YHbl COTPYAHUK OTAena Hay4yHo-
ro obecneveHusi opraHM3aumMm NPOKypPOpPCKor AeATenbHOCTU

HayuHo-uccrnegoBaTenbCckuii MIHCTUTYT YHUBepcuTeTa npokypatypbl Poccuiickont ®epepauun (Poccuiickas Peaepaums,
117638, MockBa, yn. AsoBckas, 2, kopn. 1). E-mail: Natali_troshina@mail.ru

AHHoTaums: B HacTosALel cTaTbe aBTOP aHann3upyeT NpobremMHble acnekTbl MPOKYPOPCKOro Haasopa 3a cobngeHnem Tpyao-
BbIX NPaB rpaxaaH B YacTu perynnpoBaHna AUCTaHUMOHHOW (yaaneHHol) paboTkl 1 BpeMeHHOro nepesofa paboTHWKa Ha Auc-
TaHUMOHHYIO (yaaneHHy) paboTy no uHuumatuee paboTogartens B UCKIMIOYUTENBLHBLIX criyyasx. B nepuop pacnpoctpaHeHus
HOBOW KOopoHaBupycHol uHdpekumn (COVID-19) npaBoBoe perynupoBaHne AUCTaHLMOHHOIO Tpyaa paboTHUKOB COCTaBMSIET OAMH
13 BaXKHEWLLIMX acnekToB, TpebyoLmx 0coboro BHMMaHus. YaaneHHast paboTta hopMupyeT Ha npakTuKe psif CNOXHOCTEW, OAHON
13 KOTOPbIX ABNSeTCA obecneyeHne ANCUMNNMHBI Tpyaa paboTHUKOB. ABTOpP BbICKa3blBAET MHEHWE OTHOCUTENBbHO MecTa ANCTaH-
LMOHHOro paboTHUKa, BbIOENSET XapakTepHble npasuna NpuBReYeHNs COTPYAHUKa K AMCLUMNIIMHAPHOW OTBETCTBEHHOCTW, pac-
KpbIBaeT cpefcTBa perynupoBaHus TPYAOBOW AWCLMMNMHBI ANCTAHUMOHHOMO paboTHuka. OnuchbIBaeT, YTO TOMbKO KOHTPOIb CO
CTOpOHbI paboTopaTtens Moxer obecrneunTb AMCUMNIMHY Tpyaa coTpyaHukoB. OsByumBaetcs nosvumns BepxosHoro Cypa
Poccuiickon defepaumm oTHOCUTENBHO PACCMOTPEHMS PaX4aHCKUX Aen Mo uckam 0 BOCCTaHOBIEHWUM Ha paboTte B nepuog auc-
TaHUMOHHOW 3aHATOCTU. AHanu3npyeTcsi COCTOSIHME 3aKOHHOCTU B cdiepe TPyAOBbIX OTHOLLEHWN. [puBoanTCca aBTopckas Touka
3peHNs Ha HeyperynvpoBaHHbIE BONPOCH! MPY NPUMEHEHUW HOPM TPYAOBOTO 3aKOHOAATENbCTBA U OCYLLECTBIIEHNM NMPOKYPOPCKO-
ro Hag3opa B ykazaHHoOWN caepe.

KnioueBble croBa: NpoKypop, AVCTaHUMOHHBIA pexum paboTbl, NPOKYpOPCKMIA Haa3op, paboTHMK, HAaA30PHBIE MEpONPUATUS,
paboTtoaarens, TPyAOBOW AOrOBOP, NOKarbHbI HOPMATMBHBIN aKT, YKPENNeHne 3aKkOHHOCTU 1 npasonopsiaka
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FEATURES OF PROSECUTOR'’S SUPERVISION OVER OBSERVING THE CITIZENS’ LABOR RIGHTS
IN THE CONTEXT OF THE SPREAD OF NEW CORONAVIRUS INFECTION (COVID-19)
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Support for Organization of Prosecutorial Activities,

Research Institute of the University of the Prosecutor’s Office of the Russian Federation (2 Azovskaya st., building 1,
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Abstract: The author analyzes the problematic aspects of the prosecutor’s supervision over the observance of the labor rights of
citizens involved in remote work and the temporary transfer of employees to remote work at the initiative of the employer in
exceptional cases. During the spread of coronavirus infection (COVID-19), the legal regulation of teleworking is one of the most
important aspects requiring special attention. In practice, remote work is connected with such difficulties as the discipline of
workers. In the article, the author gives considerations regarding the workplace of a remote worker, highlights the rules for bringing
an employee to disciplinary responsibility, and shows the means of regulating the labor discipline for teleworking employees. The
author emphasizes that it is through the efforts of the employer that it is possible to increase the discipline of employees in remote
work. The article describes the position of the Supreme Court of the Russian Federation regarding civil claims for reinstatement
at work during the period of working remotely. Also, the author analyzes the state of legality in the field of labor relations. The
article provides the author’s point of view concerning the application of labor legislation and the implementation of prosecutorial
supervision in this field.

Keywords: prosecutor, remote work, prosecutor’s supervision, employee, supervisory measures, employer, employment
contract, local regulatory act, strengthening of law and order
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Introduction
The spread of coronavirus infection (COVID-19) in 2020
has affected many areas of human life, including
the development of labor and other labor-related
relationships.

The Prosecutor’s Office of the Russian Federation su-
pervises the observance of the Constitution of the Russian
Federation, the implementation of laws, and the obser-
vance of human and civil rights and freedoms.

The protection of citizens’ constitutional right to work
is regulated by the order of the Prosecutor General of
the Russian Federation of March 15, 2019 No. 196 “On
the organization of prosecutorial supervision over the
observance of the labor rights of citizens”. Paragraph 2.1
states that prosecutors must, on an ongoing basis, assess
the state of compliance with the rule of law in the field of
labor relations.

Legal regulation and protection of labor rights

In 2020, prosecutors revealed 524 225 violations of the
law on the labor rights of citizens, in 2019 this figure
was 573 234 (-8.5%); 41 011 protests were drawn up,
in 2019 - 37 790 (8.5 %), wherein 38 895 were canceled
due to their illegality, in 2019 - 36 251 (7.3%); 149 697
claims were sent to the court, in 2019 - 205 129 (- 27.0 %)
for a total amount of 5 289 731 thousand rubles, in 2019 -
7269 558 thousand rubles (- 27.2%); 74 443 submissions
were made to eliminate violations of the law, in 2019 -
71 922 (3.5%); at the request of the prosecutor, 54 893
persons were brought to disciplinary responsibility, in
2019 - 55355, at the initiative of prosecutors 51 320
persons were brought to administrative responsibility,
in 2019 - 53 597 (- 4.2%); 10 336 persons were warned
about violations of the law, in 2019 - 9 455 (9.3%);
according to clause 2 of part 2 of Art. 37 of the Code of
Criminal Procedure of the Russian Federation, prosecutors
initiated 1372 criminal cases, in 2019 - 1304 [Statistical
reporting in the form of ON..., 2020].

The figures above indicate the effectiveness of prose-
cutorial supervision.

At the same time, new business entities are registered
every year, and many of business owners do not fully un-
derstand their responsibilities towards employees.

Considering the Decree of the President of the Russian
Federation of April 2, 2020 No. 239 “On measures to en-
sure the sanitary and epidemiological well-being of the
population in the territory of the Russian Federation in
connection with the spread of the new coronavirus infec-
tion (COVID-19)”, many employers had to transfer from
offices to work from home.

Prosecutors promptly respond to all cases of violation
of the labor rights of citizens. Thus, the Prosecutor’s office
of the Akbulak district of the Orenburg region investigat-
ed the case received on the hotline and established that
citizen N. worked in the “Akbulak passenger motor trans-
port” municipal unitary enterprise as a driver. According
to the oral instructions of the management, citizen N. car-
ried out the transportation of medical workers involved

in the provision of medical assistance to citizens who had
been identified or previously diagnosed with COVID-19
infection. At the same time, the required employment
contract was not signed, and payments for assisting citi-
zens who were diagnosed with COVID-19 were not paid
to N. The district Prosecutor’s office sent a statement of
claim to the court to establish the fact of labor relations
and to recognize the right to receive incentive payments.
The requirements of the Prosecutor were satisfied by the
court [Review of the practice of prosecutors’ participa-
tion..., 2020].

The COVID-19 pandemic forced to create new legal
instruments for state regulation in all areas and laid the
foundations for labor procedures of the future. In this
situation, not all employers were legally ready to transfer
employees to remote work. Considering certain difficul-
ties in transferring to remote work, as well as some incon-
sistencies in the current legislation, there was an urgent
need to amend the Labor Code of the Russian Federation.

Definition of workplace

Federal Law No.407-FZ of December 8,2020 amended the
Labor Code of the Russian Federation aimed at regulating
remote work and issues related to the temporary transfer
of an employee to remote work at the initiative of the
employer in exceptional cases.

Article 312.1 of the Labor Code of the Russian Fed-
eration states that remote work means working outside
the employer’s location, including its branches and units
located in another area and outside the stationary work-
place, territory, or object, either directly or indirectly un-
der the control of the employer, when workers use public
information and telecommunication networks, including
the Internet, for performing his/her labor function and
interacting between the employer and the employee on
issues related to its implementation.

A remote worker signs the employment contract or
an additional agreement to the employment contract and
performs labor activities in accordance with the relevant
regulatory act; also, the employee is subject to labor leg-
islation and other acts containing labor law norms, taking
into account the specifics established by Chapter 49.1 of
the Labor Code of the Russian Federation.

According to the amendments made to the Labor Code
of the Russian Federation, the concept of “employment
contract for remote work” is excluded, and the parties
have the right to amend the previously signed labor con-
tract in the manner established by Art. 72 of the Labor
Code of the Russian Federation, except for cases provided
for by Art. 312.9 of the Labor Code of the Russian Feder-
ation.

Art. 57 of the Labor Code of the Russian Federation
states that the clause about workplace is mandatory for
inclusion in the employment contract.

The Labor Code of the Russian Federation does not
disclose the content of the concept of “place of work”.
In judicial practice, a place of work is understood to be
a specific organization, located in a certain area (settle-
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ment), its representative office, branch, and other sepa-
rate structural units. In cases when the organization and
its separate structural branches are located in different
localities, then, in accordance with Art. 57 of the Labor
Code of the Russian Federation, the place of work of the
employee is specified to this structural unit [Review of
the practice of courts..., 2014].

Taking into account the above, it turns out that the
employment contract must contain information about
the place of work at which the remote worker directly
performs the duties assigned to him/her by the employ-
ment contract.

According to Art. 209 of the Labor Code of the Russian
Federation, a workplace is a place where the employee
must be or where to he/she must arrive due to his/her
work and that is under the employer’s direct or indirect
control.

Judicial practice states that “the place of residence of
an employee cannot be considered as controlled by the
employer, since this violates the principle of inviolabil-
ity of the home enshrined in Art. 2 of the Constitution
of the Russian Federation” [Chiranova, Potapova, 2019.
P. 30].

As we can see, there is no workplace for remote work-
ers in the sense that it is understood by Art. 209 of the
Labor Code of the Russian Federation. This means that
remote workers are practically not limited in both the
choice of the place of work and how they perform the
work function assigned to them. At the same time, they
must comply with the orders of the employer required by
the employment contract.

Work schedule

It should be noted that work schedule should be as
specific as possible in the employment contract. A clearly
defined schedule should remove questions of ambiguity
from both the employee and the employer.

For example, in the practice of the General Prosecu-
tor’s Office of the Russian Federation, the consideration
of civil cases by the Supreme Court of the Russian Feder-
ation on claims for reinstatement at work, there is a case
when the courts considered unsubstantiated the claims of
the plaintiff about existing agreement with the employer
on the remote nature of work and refused to satisfy the
claim for reinstatement at work where absence at work
was the reason for dismissal.

However, using Part 1 of Art. 16, Part 1 of Art. 56, Art.
57,61, 67, and 72 of the Labor Code of the Russian Feder-
ation, as well as the Federal Law of April 5, 2013 No. 60-
FZ “On Amending Certain Legislative Acts of the Russian
Federation”, the Judicial Board recognized the decisions of
lower courts as unfounded.

The current labor legislation allows an employee to
perform remote work (outside the employer’s location),
which should be noted in the employment contract.

An agreement without a written form is considered
signed if the employee started working and informs the
employer or employer’s representative about it or if an

rOCYOAPCTBEHHAA CITY>KBA 2021 TOM 23 Ne 2

employee starts working by order of the employer or em-
ployer’s representative.

The norms of substantive law, regulating the peculiar-
ities of remote work, were not applied by the courts to
the disputed legal relations; as a result, the essential cir-
cumstances were not clarified: where was the plaintiff’s
workplace; whether he was allowed by the employer to
perform the work function remotely; whether this work
was performed outside the employer location, including
at the time of dismissal.

Art. 67 of the Civil Procedure Code of the Russian Fed-
eration was also violated since the courts did not consider
the evidence presented by the plaintiff for the approval
of transfer to remote work with the retention of position
and salary under the program for optimizing jobs and
unjustly rejected the testimony.

Thus, the plaintiff’s absence has not been established,
as well as other circumstances listed in Art. 192 of the La-
bor Code of the Russian Federation has not been clarified,
the possibility of applying a less strict type of disciplinary
sanction has not been studied.

The judicial board noted that the court formally
approached the case related to the violation of the
employee’s labor rights, the prosecutor considered the
court decision legitimate and justified, which is unaccept-
able in resolving the dispute of this category (definition
No. 5-KG19-106) [Review of the practice of the Supreme
Court..., 2020].

Considering the fact that additional grounds for ter-
minating employment contract with a remote worker are
provided for by Federal Law No. 407-FZ, it is necessary
to note that employment contract with a remote worker
may be terminated at the initiative of the employer if the
employee does not interact with the employer for more
than 2 working days in a row from the date of receipt of
the relevant request from the employer without a valid
reason, or if the employee has changed the location of
working.

Temporary transfer to remote work

When deciding on the organization of the work schedule,
providing for the temporary transfer of workers to
remote work in the cases established by Part 1 of Art.
312.1 of the Labor Code of the Russian Federation, the
employer must comply with the time period for such a
transfer, which does not exceed six months.

At the same time, there are no restrictions on the
number of time periods for temporary involvement of an
employee to perform his/her duties remotely within a
six-month period.

Since the duration and frequency of the employee’s
temporary performance of the labor function remotely
within a six-month period is of a contractual nature
(except for the cases established by Article 312.9 of the
Labor Code of the Russian Federation), the involvement
of an employee in remote work is possible by agreement
of the parties through the execution of additional agree-
ments to the employment contract.
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Art. 312.9 of the Labor Code of the Russian Federation
provides that the temporary transfer of an employee to
remote work can be carried out at the initiative of the em-
ployer. When choosing remote work, the specified norm
does not contain any restrictions for the employer.

Obligatory documents governing the interaction be-
tween the employer and the employee in remote work are
the employment contract and the supplementary agree-
ment to the employment contract (if any). If an employee
is transferred to remote work in the manner provided for
by Art. 312.9 of the Labor Code of the Russian Federation,
such a document should be the local regulatory act of the
employer.

Compensation for remote work

As the International Labor Organization pointed out in
its Practical Guide, “Remote Work During and After the
COVID-19 Pandemic: A Practical Guide” (adopted on July
16, 2020), workers should not incur additional costs
when working from home. Employees have the right to
receive equipment and tools from the employer to enable
them to work as if they were in their normal workplace,
without any negative impact on their productivity,
efficiency, and well-being. The list of equipment can be
supplemented to ensure the conditions necessary for the
effective performance of the work function by a remote
employee.

The important point here is that the employee’s
performance of the work function remotely is not the
reason for reducing wages. Also, when setting the salary
range for the same positions, we should be aware of the
employer’s obligation to provide such employees with

equal wages. Salaries for similar positions should be the
same, and the so-called extra part of wages (allowances,
bonuses, and other payments) may vary among different
workers, including depending on the qualifications, com-
plexity of work, quantity, and quality of work. At the same
time, we believe that it is possible to establish different
titles or levels of positions (professions) within one group
of positions.

Overtime work for a remote worker can be paid based
on the time reports provided by the employee. This
method is suitable if the work schedule has not been
prescribed in the employment contract, and the employee
must inform the employer about it.

If such information requires a special program in
which the employee must be authorized during his/her
entire work shift, then it is necessary to include in the em-
ployment contract information that the employee must
use such a program. This method is possible by entering
data into the timesheet according to the regime estab-
lished in the employment contract if the employment
contract clearly stipulates which days and hours a remote
employee needs to work and which days are considered
as days off.

Conclusion

The changes in the labor legislation force us to take a fresh
look at the work in the field of prosecutorial supervision.
Undoubtedly, the proper organization of prosecutorial
supervision aimed at strengthening the rule of law in the
sphere of work requires well-trained prosecutors with
new knowledge in the field of labor rights of citizens.
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