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Abstract: The Russian Federation is one of the few jurisdictions where recipients and gamete donors have a wide scope of choice
between anonymous, identifiable, and known donations. This paper examines how the Russian law regulates this sphere and how
it is applied in practice basing on data collected in the largest reproductive cells bank in Russia. It demonstrates that the Russian
Federation should be regarded as a country in which there is no single dominant approach to the matter of donor anonymity.
The assessment of this ‘freedom of choice’ is not unambiguous. It gives recipients and donors the right to decide which option is
the most suitable for their needs and motivations, simultaneously not resolving which values take precedence over others. The
donor-conceived persons’ right to disclose donor’s identifying data sometimes may conflict with the donor’s right to protect their
privacy and usually, jurisdictions decide which one has the priority.
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INTRODUCTION

Legal regulations concerning third-party reproduction vary significantly all over
the world. In some jurisdictions, donor’s anonymity is unflinching and supported by law.
Others amend their laws towards the removal of anonymity. Both of those different
systems are sometimes supplemented by permission to use known donors, such as
family members. In the majority of jurisdictions, the law explicitly indicates if gamete
donation is anonymous or identifiable. A decision on the choice between those two
types of donation is rarely passed on to involved parties - recipients, donors, and donor-
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conceived offspring. The Russian law combines two approaches to release donor's
identity giving donors and recipients a choice between anonymous donation and
identifiable donation. The main difference between anonymous and identifiable
donations concerns a child’s right to find out the identity of a donor. In anonymous and
in identifiable donation a donor’s identity is unknown for recipients and vice versa.
However, in identifiable donation, a child who reaches the specified age has access to
identifying information about the donor. The third option accessible for donors and
recipients is known donation (e.g. donor is a family member of recipients) which is also
possible in the Russian Federation. The following analysis examines how original the
Russian law is in comparison to other European jurisdictions, how the provisions on
donor’'s anonymity and identification are designed, and how the law is applied in
practice, including some statistical data from the largest reproductive cells bank in
Russia.

In some countries, only one type of gamete donation is permitted, but in others,
the choice is between anonymous and known donation or between identifiable and
known donation. "The triple-track system” (Pennings 2016, 116) gives a chance to
choose between all three types of gamete donation (anonymous, identifiable, and
known) and the Russian Federation is one of the few countries that use this model. This
system is not well-researched, in particular taking statistical data and practical issues
into account. The focus of this paper is to present which type of donors (anonymous or
identifiable) are more popular if recipients have the right to decide. As such the Russian
case is unique, as the comparison of the number of recipients who choose anonymous
donors and identifiable donors is difficult to conduct in most countries because laws
usually permit only one of them.

THE RUSSIAN ‘TRIPLE-TRACK SYSTEM' ON THE BACKGROUND OF
THE EUROPEAN LAWS

Medically assisted reproduction (MAR) using a third party is strictly connected
with the problem of disclosure of information about donors. A consideration of legal
regulations concerning donor-conceived child’s right to identify their donor leads to a
conclusion that ethical and legal approaches towards this matter are different all over
the world (Allan 2017, Blyth and Firth 2009, 175-191; Pennings et al. 2014, 1076-1098,
Calhaz-Jorge et al. 2020, 9). As mentioned above, three types of gamete donation can
be distinguished — anonymous donation, identifiable donation, and known donation.
This wide range of choices is called a 'triple-track system’, but it is not commonly
practiced in a large number of jurisdictions. In some laws donors and recipients do not
have a choice at all (e.g. in Poland — only anonymous donation or in Portugal — only
identifiable donation). In others, they can choose between only two options (e.g. in
Belgium — between anonymous and known donation or in the United Kingdom -
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between identifiable and known donation). Nevertheless, the ‘triple-track system’ is
accessible for donors and recipients in some jurisdictions, for instance in Iceland and -
as the further analysis demonstrates — in the Russian Federation. The trend towards the
disclosure of a donor’s identity has been noticeable in Western European legislation
(Sweden, Austria, Switzerland, the Netherlands, Norway, the United Kingdom, Finland,
and Portugal). The abolishment of anonymous donation is supported by
Recommendation 2156 (2019) ‘Anonymous donation of sperm and oocytes: balancing
the rights of parents, donors and children’ (the Parliamentary Assembly of Council of
Europe), which recommends identifiable and in exceptional circumstances known
donation. According to section 7.1. of the Recommendation 2156 (2019):
Anonymity should be waived for all future gamete donations in Council of
Europe member States, and the use of anonymously donated sperm and
oocytes should be prohibited. This would mean that (except in exceptional
cases, when the donation is from a close relative or friend) the donor’s
identity would not be revealed to the family at the time of the donation,
but to the donor-conceived child upon their 16th or 18th birthday. The
donor-conceived child would be informed at that time (ideally by the
State) of the existence of supplementary information on the circumstances
of their birth. The donor-conceived person could then decide whether and
when to access this information containing the identity of the donor, and
whether to initiate contact (ideally after having had access to appropriate
guidance, counselling, and support services before making a decision.

This tendency does not occur in Central and Eastern Europe. Most of these
countries permit only anonymous donations (e.g. Poland, the Czech Republic) but some
of them accept known donations too (e.g. Ukraine, Bulgaria). The most important legal
acts regulating infertility treatment in the Russian Federation are:

e Federal Law No. 323-FZ of 21 November 2011 on the Fundamentals of Protection
of the Public health (hereinafter ‘the Federal Law’),

e Order No. 107n of 30 August 2012 on the use of Assisted reproductive
technologies, Contradictions, and restrictions on their use (hereinafter ‘the
Order).

e Clinical recommendations No. 15-4/11/2-1908 of 5 March 2019 on Assisted
Reproductive Technologies Treatment (hereinafter ‘the Recommendations’).

The basic legal framework on medically assisted reproduction is established in
article 55 of the Federal Law. It does not regulate which types of donation (anonymous,
identifiable, or known) are permitted or prohibited in the Russian Federation (Svitnev
2012, 2; Maleshina 2020, 36-43; Savvina 2019, 19-26). However, article 55.8 of the
Federal Law regulates the right to receive information about the results of the medical

(&) e | d
269




Journal of Liberty and International Affairs | Volume 7 - Number 3 - 2021 | eISSN 1857-9760

Published online by the Institute for Research and European Studlies at www.e-jlia.com

and genetic examination of the donor, their race and nationality, and their appearance.
Legal regulations about the content of this right are different across the world, in
particular concerning the donor-conceived person’s right to disclose information about
their donor. In some jurisdictions, this access is limited only to non-identifying
information e.g. in Poland and Greece. In others, a donor-conceived child has an access
to identifying information about their donor, e.g. in the United Kingdom and Sweden.
However, it is important to note, that the scope of information (non-identifying and/or
identifying) differs among jurisdictions.

Medically assisted reproduction is regulated in a more detailed way in the Order.
Regarding the considered matter, the most important problem is the distinction
between types of gamete donation that are accessible for donors and recipients.
According to articles 54 and 62 of the Order, sperm donors and oocyte donors could be
anonymous or non-anonymous. As mentioned above, there is no exact definition of
those two types of donations. In particular, non-anonymous donations could be
understood as identifiable donations or as known donations, but also as both of them.

According to articles 56 and 65 of the Order, individual cards are prepared for
sperm and oocyte donors (Appendix No. 4 and 5). Regarding a sperm donor, Appendix
No. 4 includes the following information: full name, date of birth, nationality, race, place
of permanent registration, contact number, education, profession, harmful and/or
hazardous production factors, marital status, presence of children, inherited diseases in
the family, bad habits (smoking, alcohol, drugs and/or psychotropic substances without
a doctor's prescription). There is also information concerning some diseases, such as
syphilis, gonorrhea, hepatitis, HIV, and information about being under skin-venereologic
or neuropsychiatric medical observation.

Moreover, phenotypic features are noted (height, weight, hair type and hair color,
eye shape and eye color, nose shape, face shape, presence of stigma, shape of
forehead), and additional information about a donor (optional). Furthermore, Appendix
No. 4 contains a sperm donor's medical examination card, sperm donor medical
examination calendar, and sperm donor survey sheet which is filled in before each
delivery of sperm. Regarding oocyte donors, Appendix No. 5 contains a similar scope of
data. There are some additional data such as the build of body and bra size, but there is
no information about the medical examination calendar and survey sheet which is filled
before each delivery of oocyte. There is also information about examinations, but the
types of them are not the same in comparison to a sperm donor.

With regards to sperm donation, article 66 of the Order regulates that to facilitate
the selection of a donor, a list of sperm donors is formed with information about the
appearance of the donor such as height, weight, eye color, hair color, the shape of the
nose, ears, and others, as well as the results of a medical and genetic examination of the
donor, his race and nationality. At the same time, it is worth emphasizing that the Order
does not establish a similar regulation regarding oocyte donation.
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The Recommendation distinguishes anonymous (in which the donor's data are
unknown to the recipient) and non-anonymous gamete donation. There is no additional
description of requirements and details concerning these two types of gamete donation,
such as a scope of information accessible to a donor-conceived child.

THE “TRIPLE-TRACK SYSTEM' IN THE RUSSIAN PRACTICE

In the light of the above considerations, the Russian legal system regulates
anonymous and non-anonymous donation only in general terms. This legal framework
is complemented by standards that are commonly used in Russian practice. In this part
of the paper, such practices are analyzed taking into account the activity of the Russian
largest reproductive cell bank and IVF clinics.

According to the figures provided by Reprobank® (Personal communication with
Avtandil Chogovadze, M.D., CEO at Reprobank®, March 2020), various types of
donations are used in practice. Among the current 63 active egg donors, there are 23
(=36.5%) donors who are anonymous, 38 (=60.3%) donors who are identifiable, and 2
(=3.2%) donors who want to be known also for recipients. However, Reprobank® does
not act as an intermediary in this kind of contact (Personal communication with Avtandil
Chogovadze, M.D., CEO at Reprobank®, March 2020). Among the current 56 active
sperm donors, there are 17 (=30.4%) donors who are anonymous and 39 (=69.6%)
donors who are identifiable.

As for anonymous donations, a donor-conceived child who reaches the age of 18
can request information about their donor. Reprobank® supplies this information from
their records or by attempting to ask a donor. A donor-conceived child can also request
to initiate an anonymous contact with a donor. If there is mutual consent on both sides,
it is possible to establish contact through e-mails, written letters, or a voice
conversation. Nevertheless, even in cases of an anonymous donation, it is possible to
moderate a direct contact between the donor and donor conceived-child if they
mutually agree on it. Regarding identifiable donors, a donor agrees to at least one
contact with a child who reaches the age of 18. It could take the form of in-person
meetings if there is mutual consent. Further contacts are not obligatory for the donor.
The Russian law does not protect the donor-conceived child’s right to contact with the
donor. Even if a donor has decided to be identifiable, their consent to communication is
not binding at all.

Notwithstanding article 55.8 of the Federal Law, in practice, a donor conceived-
child has access to a large amount of information about their donor. However, the level
of anonymity (openness) depends on the donor’s decision. Regarding sperm donors, the
Reprobank® website contains a list of donors with detailed information about them.
The data is open for every visitor of this website (Reprobank® website, April 2020). In
practice, donors provide more information in comparison to the content of article 55 of
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the Federal Law. The description of their appearance is more detailed (e.g. drawings of
facial parts to choose the most similar to the donor's face). There is also information
about the type of donation (anonymous or non-anonymous), their faith, or zodiac sign.
Additionally, there are separate pieces of paper with a story of the donor’s family and a
story of the donor about himself or herself. Every profile contains a photo of a donor as
a baby. However, 11 of the current active donors in Reprobank® (also anonymous)
agreed to present recipients with their adult photos (Personal communication with
Avtandil Chogovadze, M.D., CEO at Reprobank®, March 2020). There is also information
about additional data about donors which could be presented during a consultation,
such as an extended profile, photos of children, creative tasks, facial features, recording
of their voice, Keirsey Temperament Sorter, and question test.

The term 'known donation’ means that the recipients and the donor know each
other from the beginning. This term is used about gamete donation between family
members, friends, or another known person. In some jurisdictions, there are specific
requirements regarding known donations, which limit it only to family members and/or
egg donors (e.g. in Ukraine). However, much more often legal systems do not regulate
known donations in a detailed way (e.g. in Belgium, Iceland). In many IVF clinics in the
Russian Federation recipients can find a donor on their own. Known donation is
commonly offered by IVF clinics in the Russian Federation (e.g. information on O.LG.A.
Fertility Clinic's website, LifeLine Center of Reproduction’s website, April 2020). The law
does not regulate those cases in a specific way, but in practice, it is often limited only to
relatives or acquaintances.

CONCLUSION

Nowadays, a trend towards the openness of a donor's identity can be observed
all over the world. Nevertheless, the anonymity of donation is accepted by societies and
laws in the majority of countries. The Russian law distinguishes two types of gamete
donation — anonymous donation and non-anonymous donation. However, the content
of those two terms is not precisely defined by the law. The above research about
gamete donation in the Russian Federation was not limited to legal acts and it showed
that in fact, three types of donation occur in the Russian practice (anonymous,
identifiable, and known). Furthermore, even if the donation is anonymous, the donor-
conceived offspring have the right to receive a wide scope of non-identifying
information about the donor. The identification of a donor may be the result of their
consent given in the past, but it may be also based on subsequent mutual consent,
which allows even in-person meetings between a donor and a donor-conceived person.

The anonymity of donation is still an important value of gamete donation in
Russia (Khayat, Kurilo, Chernykh 2017, 59; Sukhareva 2014, 22-28), but according to
present statistical data of current active donors in Reprobank®, an identifiable donation
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is also a popular option for donors and recipients (Personal communication with
Avtandil Chogovadze, M.D., CEO at Reprobank®, March 2020). In practice, the donor’s
and the donor-conceived child’s mutual consent is a basic requirement of contacts
between them in the Russian Federation. However, only a donor-conceived child has a
right to initiate those contacts. Moreover, known donations are also practiced by IVF
clinics.

This analysis does not attempt to answer the question of which type of gamete
donation (anonymous or identifiable) is more appropriate. In the last few decades the
problem of donor’'s anonymity has been lively debated (Allan 2017; Cahn 2012, 367-430
Cohen 2012, 431-447; Daniels and Taylor 1993, 155-170; Ravelingien et a/ 2015, 503-
509; Firth 2001, 473-484; Frith 2015, 29-44; Frith et al. 2018, 188-203).

This paper rather pays attention to the possibility of simultaneous existence of
both of them in the framework of one jurisdiction. The legal and ethical assessment of
the Russian model of gamete donation should consider two aspects. The first one is the
examination of possible benefits and risks of access to both anonymous and identifiable
donations in one legal system. The second is whether the admissibility of known
donations, especially between family members, could be accepted from the child’s
welfare point of view.

The first issue was analyzed by Guido Pennings, who proposed the so-called
‘double-track’ policy. According to this policy ‘a donor has a choice to enter the
program as an anonymous or as an identifiable donor and recipients can choose
between an identifiable or an anonymous donor’. Pennings defined also the term ‘triple-
track system’ a as “variety of options, including known, anonymous, and identifiable
donors” (Pennings 2016, 116). What is most important, however, is the fact that the
possibility of choice between anonymous and identifiable donations is not commonly
regulated all over the world. In the majority of jurisdictions, the choice is rather between
anonymous and known or between identifiable and known donations. Pennings
concluded that:

The ‘double track’ policy for anonymity represents the best attempt to
balance the rights of donors, recipients, and donor offspring. It offers the
social parents the freedom to choose the degree to which they want the
donor involved in their new family. It also enables donors to define their
commitment. Moreover, it also expresses the idea that there is no unique
and universal optimal solution (Pennings 1997, 2839-2843).

The Russian Federation is a country in which donors and recipients decide which
type of gamete donation meets their expectations. In comparison with other European
countries, this approach is rather uncommon. Although the ‘triple-track system’ may
seem like a solution that takes all involved parties’ interests into account the position
between donor-conceived offspring differs in one legal system which makes the legal
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accessibility of both, anonymous and identifiable donations debatable. Donors and
recipients can choose a certain level of anonymity of donation and donor-conceived
persons have the right to obtain a wide scope of non-identifying information about
their donor. Nevertheless, it still does not give all donor-conceived persons the right to
receive identifying information about their donors. Some donors remain anonymous for
donor-conceived persons, whereas some other donors can be identified by them.
Consequently, important questions arise: why the legal position of donor-conceived
persons is not the same and which type of donation (anonymous or identifiable) is
consistent with the principle of the best interest of a child?

On the other hand, the legal regulations concerning secrecy or disclosure of
donors’ identity are not unified even in the European jurisdictions. Notwithstanding the
increasing criticism of the anonymity of donation and the amendment of laws towards
openness, in many countries, donors are still anonymous. Giving the fact that cross-
border MAR is available for recipients and donors without any limitations, the variety of
choice is even wider than in the ‘triple-track system'.

The choice is not only between an anonymous, identifiable, and known donation
but also between different models of those types of gamete donation. For example, the
anonymous donation does not mean the same in all jurisdictions, but it varies in some
countries concerning the scope of donor's non-identifying data that is accessible for
donor-conceived persons. Looking at the problem of donors’ anonymity from the
international perspective, it is worth pointing out that nowadays ‘the world has become
a global village" and the ‘triple-track system’, though on a bigger scale, is the real choice
that recipients and donors have. Remembering that donor-matching in Russia is based
on the consumer-direct model giving recipients a great impact on donor selection, the
Russian Federation might be a very popular direction for people searching a donor with
specific features, including searching a donor with the desired level of disclosure of their
data. Indeed, it is worth noting that the development of cross-border reproductive MAR
influences also Russia regarding surrogate motherhood (Nygren et a/. 2010, 4; Salama et
al 2018, 1279-84; Svitnev 2012, 2-3; Borisova 2021; Novikov 2019, 301-325). The
consumer-direct model and the ‘triple-track system’ might also lead to the rise of cross-
border MAR to the Russian Federation.

Regarding known donors, it is worth emphasizing that most of them are family
members of recipients (intra-family gamete donation). The studies concerning this issue
have been focused on risks associated with an extraordinary situation in which a donor
and recipients are members of the same family. In particular, a problem of different
social roles and genetic truth has to be considered, for instance, when a genetic mother
is the social aunt of a donor-conceived child (Vayena and Golombok 2012, 174-175; Yee
et al. 2007, 2047; Marshall 1998, 1172-1173; de Wert et a/. 2011, 506). The results of the
above-mentioned studies reveal that intra-family gamete donation does not harm a
child’s welfare (Lessor 1993, 409-410; Winter and Daniluk 2004, 486-490).
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However, it must be stressed that the Russian Law does not limit known
donations only to a donation between family members. Russian IVF clinics do not have
sufficient instruments to verify if a person called by recipients as an ‘acquaintance’ is
actually a close person to them or maybe he or she may have received informal
payment for donating their gametes. The ‘freedom of choice’ approach may be viewed
as based on ‘free-market principles’ because it gives recipients full flexibility in choosing
between an anonymous donation, identifiable donation, and known donation. However,
it does not answer the question of whether the donor-conceived persons’ right to know
their genetic origins and identification of donors is more important than the rule of
donors’ anonymity and protection of their privacy. It is therefore difficult to comprehend
what is the rational justification for unequal donor-conceived persons’ rights regarding
the right to find out donors' identity. Donor-conceived offspring are not involved in the
decision-making process and they do not influence the choice of an anonymous donor
and their subsequent refusal to contact them. &
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