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This study deals with the management of economic migration to Germany. As such,
the main focus is on the migration of gainfully employed persons from non-EU countries.
This partial study conducted by Germany is part of a European project that aims at drawing
a comparison between European countries in order to indicate to what extent immigration
is seen as a remedy for labour shortages. It shall also give an overview of the criteria and
statutory bases for economic migration which the EU Member States have put into place.
One focal point of the study is the provision and analysis of comprehensive data material
regarding the gainful employment of foreign nationals in Germany, the development of
labour demand and of current trends in respect of the immigration and departure of gain-
fully employed foreign nationals. In addition, a range of issues that arise in the broader
context of economic migration will be discussed - such as the issue of integration measures,
the problem of recognising foreign qualifications, the mechanisms used to assess the future
demand for labour and cooperation strategies with third countries.

The management and organisation of immigration has, for some years now, been
acknowledged as being one of the mostimportant social challenges facing Germany. An
immigration policy that was deliberately aimed at opening up certain sectors of the labour
market for medium or long-term immigration was initiated, in particular, by the Immi-
gration Act (Zuwanderungsgesetz ), which entered into force in 2005, and this policy has
subsequently been continued on a progressive basis. It is oriented to the needs of Germany
as alocation for business and industry and takes the conditions on the labour market into
account. Various reforms have, in particular, improved the immigration opportunities for
highly qualified migrants und skilled employees in certain sectors.

Key results

This study has yielded the following results, inter alia, regarding the data on the gain-
ful employment of foreign nationals in Germany, the demand for labour and the immigra-
tion and departure of gainfully employed foreign nationals:

The number of gainfully employed persons in Germany who originate from third
countries rose from 1,901,000 persons in 2004 to0 1,937,000 in 2009. However, in
proportion to the total number of gainfully employed persons, the share of gain-
fully employed persons from third countries fell from 5.4 percent to 5 percent
during the same period, which can be attributed, in particular, to the rise in gain-
ful employment as a whole. Skilled migrants make up the majority of gainfully
employed persons in Germany who originate from third countries, accounting for
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agood 54 percent of the total. Highly qualified migrants account for more than 23
percent and low-skilled migrants for 20 percent.

There has been a noticeable decline in the number of publicly recorded vacancies.
In 2009, 485,528 vacancies on average were registered with the Federal Employ-
ment Agency. This represents a decline of almost 15 percent compared to 2008
when there were 568,513 job vacancies available. A decline of just under 9 percent
had already been recorded between 2007 and 2008. In previous years, sharp rates
of increase had been recorded in some segments.

However, in certain economic sectors, the number of vacancies rose, indicating
that there is an increased demand for labour. In 2008, engineers were the most
sought-after professionals, followed by the social occupations. At the end of 2009,
forinstance, the number of vacancies in the economic sectors of education and
teaching (+15 percent) as well as homes (care and residential facilities, +8 percent)
was far higher than at the same time the previous year. Increases were also recor-
ded in public health and in other mainly personal services.

In 2009, a total of 311 highly qualified third-country nationals immigrated, 142 of
whom were researchers (pursuant to Section 20 of the Residence Act); 169 were
other highly qualified migrants (Section 19 of the Residence Act). Although the
number of highly qualified migrants who immigrated was higher than in 2008
(221 persons), the overall figure is still fairly low.

The number of immigrants who came to Germany for the purpose of pursuing em-
ployment in general (Section 18 of the Residence Act) was far higher than the num-
ber of highly qualified immigrants, although it is worth noting that immigrants as
defined in Section 18 also include persons with higher education degrees (hence
including highly qualified migrants). In 2009, 25,053 third-country nationals were
granted a residence permit for the first time, or were re-granted a permit after pre-
vious emigration, in order to pursue employment; this represents a decline com-
pared to 2008 (29,141) and 2007 (28,761).

The number of self-employed persons who immigrated also fell, totalling 1,024
persons in 2009 (compared to 1,239 persons in 2008 and 891in 2007).

The mostimportant groups among third-country nationals entering the Federal
Republic of Germany for employment purposes are nationals of the USA (3,229
persons entering the Federal Republic in 2009), India (3,094), China (2,356) and
Croatia (1,858) as well as Bosnia and Herzegovina (1,640).
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The number of migrant workers who left the Federal Republic increased between
2007 and 2009. In 2007, only 40 persons who had been granted a settlement permit pursu-
ant to Section 19 of the Residence Act left the Federal Republic. In 2008, the number was
90 and, in 2009, the total number was 109 persons. Of the persons who had been granted a
residence permit pursuant to Section 18 of the Residence Act, a total 0of 16,539 left Germany
in 2007, compared t0 19,069 in 2008 and 19,662 in 2009.

With regard to the political priorities and the existing statutory and institutional
framework for the immigration of gainfully employed foreign migrants and on the issue of
the relevant cooperation with third countries, the study arrives at the following key results:

The Federal Government is pursuing the goal of meeting the demand for skilled
workers in Germany primarily by increasing training and advanced training of do-
mestic skilled workers, by increasing the labour-force participation rate of women
and older persons and by upgrading the skills of persons with a migration back-
ground who are already living in Germany. In addition, however, immigration
thatis oriented to economic and demographic needs and is managed accordingly
isalso viewed as an important component of the policy aimed at meeting the de-
mand for labour, particularly highly qualified migrants and skilled workers.

Within the current regulations, there are a number of possibilities for temporary
and long-term residence of foreign nationals for employment purposes. They
include country of origin-based, qualification-based and occupation-based ma-
nagement tools. In relation to country of origin-based management, a distinction
needs to be made between EU nationals and third-country nationals, with further
distinctions being made within these categories. Transitional arrangements have
been made regarding the freedom of movement for EU nationals from countries
which joined the EU in 2004 and in 2007. With regard to qualification-based immi-
gration, the terms for highly qualified migrants are more favourable than for per-
sons with average or low qualifications. In certain professions and sectors of the
labour market, immigration is managed first and foremost by ordinances having
the force of law.

The current and future challenges facing Germany’s immigration policy include
evolving the statutory basis of immigration as well as accompanying measures,
such as improving the recognition of qualifications and degrees achieved abroad.
So-called job matching, where a recruitment service links vacancies to jobseekers
as swiftly and as effectively as possible, is also important. Another focal point con-
sists in evolving methods used to assess and quantify future labour shortages.
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In its endeavours to manage economic migration, the Federal Government co-
operates with third countries on a number of different levels. Seasonal workers,
contract workers and guest workers from third countries are employed on the
basis of bilateral agreements which the partner countries are involved in drawing
up. Relations with Turkey, the most important country of origin for gainfully em-
ployed foreign nationals in the Federal Republic of Germany, are of particular
importance. Management of labour migration also plays an important role as part
of “mobility partnerships”, a comparatively new tool used to enhance the coordi-
nation of migration policy between EU and third countries.

Future courses of action

Against the backdrop of the analysis that Germany has only attracted a relatively
small number of highly qualified immigrants permanently in recent years despite the fact
thatit has shifted to labour market-oriented management of immigration, it is anticipated
that the currentlegal system for the immigration of gainfully employed persons from third
countries will be further developed both at national level and at EU level. In addition, fur-
ther measures aimed at enhancing Germany’s attractiveness, including the area of recog-
nition of international qualifications, enhanced job matching and identification of labour
shortages, are likely to be implemented. With regard to any measures aimed at managing
immigration, it will be important to keep an eye both on shortages in the labour market oc-
curring in the short term and on long-term prospects arising from demographic trends.

N
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Many of the European Union’s Member States are confronted with an ageing popu-
lation. Owing to a decline in birth rates and longer life expectancy, a declining number of
inhabitants of working age will have to look after a steadily growing number of elderly per-
sons (cf. Giannakouris 2008: 2ff.). In this context, a Reflection Group on the Future of the EU
2030 commissioned by the European Council has arrived at the conclusion that the Europe-
an Union will not be able to meet future labour and skills shortages without immigration.
(cf. Reflection Group 2010: 23). What is more, the labour markets of a number of European
countries have faced a situation of high unemployment and a simultaneous shortage of
workers with certain qualification profiles in recent years. In Germany, the term “qualifica-
tion mismatch” has been coined to describe this situation. It means that the existing supply
of labour no longer matches the requirements of the economy, which is characterised by
structural change, the information and knowledge society, internationalisation and glo-
balisation (cf. He3/Sauer 2007: 6).

In order to respond to these demographic and labour market challenges, a number
of strategies are being discussed and tested in the EU. They include investment and reforms
in education, training and skills upgrading, policies aimed at promoting families and rec-
onciling family needs and working life and also measures aimed at more effective manage-
ment of cross-border migration movements in a bid to meet the economy’s demand for
labour. Management of migration movements refers, in particular, to migrants from third
countries, i.e. countries that are not members of the EU. In principle, EU nationals enjoy
freedom of movement - with the exception of nationals of the “new” EU Member States to
whom transitional regulations apply. Hence the movement of EU nationals within the EU
does not, for the most part, come under state control.

Whereas freedom of movement within the Single European Market has, from the
very beginning, been an important subject of cooperation in the former European Commu-
nity, which is today the European Union, the bodies of the EU only began dealing with third-
country nationals in the 1980s. To begin with, the decision-makers in the European Union
and Member States focused on the policy fields of flight and asylum as well as “illegal” or
“undocumented” migration. However, for the past few years, they have also been focusing
more on managing “legal” migration movements, including economic migration from
third countries. Between 1999 and 2004, agreement was reached, inter alia, on Directives
concerning common EU criteria for the admission of researchers and academics, schoolgo-
ers, students and trainees. However, the Justice and Home Affairs Council of the Member
States was unable to reach agreement on a draft directive of 2001,! which would have cre-
ated an initial basic framework for common rules and procedures in relation to the labour
immigration from third countries (cf. Parusel 2010: 138-142).

1 COM (2001)386 final.
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In January 2005, the EU Commission launched a new initiative aimed at creating a
common EU policy on labour immigration by presenting a “Green Paper on an EU approach
to managing economic migration”. Following a comprehensive consultation process,
which gave the governments of the Member States as well as interested organisations, as-
sociations and academics the opportunity to submit requlatory proposals, a “Policy Plan
on Legal Migration” was submitted at the end of 2005. This paper contained concrete pro-
posals for a future common policy on the management of labour migration. It included a
proposal to issue a “horizontal framework directive” to harmonise and simplify the immi-
gration procedures and the residence requirements for all third-country nationals entering
the EU in order to pursue gainful employment. Also included were “sectoral” directives con-
taining special criteria and rules for the immigration of workers with certain profiles — such
as highly qualified migrants, intra-corporate transferees and seasonal workers. One of the
proposals outlined in the “Policy Plan”, the Directive on highly qualified migrants in con-
junction with a “European Blue Card”, has meanwhile been agreed upon.? The other pro-
posals for directives are are still in the process of negotiation (Framework Directive) or have
recently been published by the EU Commission (Directives on seasonal workers and on so
called intra-corporate transferees).? Furthermore, in 2012, the EU Commission is planning
to publish a Communication on how to address labour shortages by means of migration in
EU Member States.*

In order to provide the decision-makers with as sound an evidence base as possible
on migration policies in the individual Member States in the run-up to the negotiations on
EU measures in the above-mentioned areas and to explain to what extent and with what
policies the Member States are endeavouring to compensate for labour shortages through
migration, this study on the subject of “Satisfying Labour Demand through Migration”
was initiated within the framework of the European Migration Network (EMN).”> Each EMN
Member State has been requested to submit a national study on its respective policy in the
area of labour migration. On the basis of the national studies, the EU Commission will draw
up a “synthesis report” that will pick up on the most important findings of the individual
countries, will pinpoint common ground and develop prospects for common, transnational
solution strategies.

2 Council Directive 2009/50/EC on the conditions of entry and residence of third-country nationals for the purposes of
highly qualified employment.

3 COM(2010) 378 final (Proposal for a Directive on conditions of entry and residence of third-country nationals in the
framework of an intracorporate transfer) and COM (2010) 379 final (Proposal for a Directive on conditions of entry
and residence of third-country nationals for the purposes of seasonal employment).

4 Cf.COM(2010)171final, p. 52.

The aim of the EMN is to improve the availability of, and access to, information concerning migration and asylum at
European and Member State level for the EU bodies and the authorities and organisations of the Member States by
providing current, objective, reliable and comparable information on the migration and asylum situation, in order
to assist with policy-making in the European Union. Pursuant to Article 9 para. 1 of Council Decision 2008/381/EC of
14 May 2008 on the establishment of a European Migration Network, each National Contact Point shall, every year,
provide areport describing the migration and asylum situation in the Member State, which shall include policy
developments and statistical data.

13
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This study is Germany’s contribution to this comparative project. In the following sec-
tions, the methodical approach and material basis will be outlined first and some of the def-
initions of terms that are important for the study will be explained. Chapter 2 will then out-
line the policy for managing economic migration to Germany. This will include outlining
national policy concepts for meeting the demand for labour, the statutory and institutional
framework as well as important public debates. Chapter 3 will focus particularly on special
mechanisms used to identify labour shortages in Germany, job-matching strategies, efforts
inrelation to the recognition of qualifications obtained abroad and integration measures
for labour immigrants. In addition, important developments regarding the employment of
foreign nationals in Germany, the inflow and outflow of workers and the demand for labour
will be described and analysed on the basis of various data sources. Chapter 4 will address
types of cooperation with third countries regarding the management of labour immigra-
tion. The final Chapter 5 contains conclusions drawn regarding the use of migration to
meet the demand for labour and framework conditions that are conceivable in this context,
forinstance in the area of recognition of international qualifications or enhancing Germa-
ny’s attractiveness for labour migrants with certain profiles.

The findings of this study are based on a number of different sources. In addition to
current, thematically relevant research literature, the main legal sources, such as the Resi-
dence Act (Aufenthaltsgesetz), have been taken into account. Political documents, such as
non-papers from the Federal Ministries and printed documents of the Bundestag, have also
been used as an important reference. The required statistical data originates mainly from
four sources, a special evaluation carried out by the Federal Statistical Office as part of a
Microcensus Labour Force Survey, the Central Register of Foreign Nationals (Ausldnderzen-
tralregister, AZR), the statistics on job vacancies registered with the Federal Employment
Agency and Eurostat statistics on vacancies, on the basis of a survey on national job vacan-
cies carried out by the Institute for Employment Research (Institut fiir Arbeitsmarkt- und
Berufsforschung, IAB).

In order to gain the most current overview of the assessments and viewpoints of aca-
demic and policy-advisory institutions as well as labour market partners on how to man-
age labour immigration to Germany, Germany’s EMN national contact point organised a
workshop for experts on 28 April 2010. It was attended by representatives of the Institute
for Employment Research, the Federal Employment Agency (Bundesagentur fiir Arbeit,
the Confederation of German Trade Unions (Deutscher Gewerkschaftsbund), the Cologne
Institute for Economic Research (Institut der deutschen Wirtschaft), the German Institute
for International and Security Affairs (Stiftung Wissenschaft und Politik), the Confederation
of German Employers’ Associations (Bundesvereinigung der Deutschen Arbeitgeberver-
béande), the Federal Office for Migration and Refugees (Bundesamt fir Migration und Fliich-
tlinge, BAMF) and the Federal Ministry of the Interior (Bundesministerium des Innern, BMI).
The workshop dealt with a total of three blocks of themes, namely the availability of data on
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labour migration, findings on current and future shortages in the labour market as well as
concepts and prospects for managing labour migration. The findings of the workshop have
been incorporated into various parts of this study, particularly the analysis and conclusion.

Data sources

The availability of data in terms of the information on employment/gainful employ-
ment of foreign nationals in Germany that is important for this study is, on the whole, good.
With regard to the data sources available, we have focused our attention on the data on
gainful employment included in the Labour Force Survey (LES). This data facilitates better
European comparability because, on the one hand, it ties in more strongly with standard
international definitions (unlike the national employment statistics of the German labour
authorities) and, on the other, is compatible with the classification of occupations favoured
by EMN for this study, namely ISCO-88 (International Standard Classification of Occupa-
tions) (cf. specifically Chapter 3.2.1).

Itis meanwhile proving difficult to determine the number of foreign workers enter-
ing and leaving Germany. The most suitable data source for these purposes is the Central
Register of Foreign Nationals (AZR). It provides, inter alia, information about persons who
have been granted a residence or settlement permit under Sections 18, 19, 20 or 21 of the
Residence Act for the first time or have been regranted a permit after previous emigration.
As, generally speaking, the Central Register of Foreign Nationals only covers foreign nation-
als whose stays in Germany normally exceed three months and who are hence not residing
in Germany just temporarily, certain categories of temporary immigration (for instance,
certain seasonal workers, fairground helpers or intra-corporate transferees) cannot always
be identified in the Central Register of Foreign Nationals. In order to do so, data of the
Central Placement Office for Work Abroad and Specialised Workers of the Federal Employ-
ment Agency (Zentrale Auslands- und Fachvermittlung der Bundesagentur fiir Arbeit) is
accessed. Some foreign nationals who come to Germany for employment purposes are also
granted aresidence permit on a different statutory basis, for instance as members of the
families of foreign nationals already residing in Germany, as part of the freedom of move-
ment in the Single European Market or on the basis of residence rights on humanitarian
grounds. The numbers of arrivals of these categories of persons could not be quantified as
part of this study as they could not be unequivocally identified as migrant workers.

For the purposes of this study - in particular to increase the likelihood of being able
to compare data between the various national studies — in accordance with the common
EMN specifications, migrant workers are to be classified according to different categories,
namely highly qualified migrants, skilled migrants, low-skilled migrants, researchers and
seasonal worker migrants. As their definition can be difficult or even misleading, these
terms had to be defined by the participating countries in preparation for the EMN Study.

15
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Highly qualified migrants
In the EU context, ‘highly qualified employment’ means the employment of a person
who
in the Member State concerned, is protected as an employee under national em-
ployment law and/or in accordance with national practice, irrespective of the legal
relationship, for the purpose of exercising genuine and effective work for, or un-
der the direction of, someone else,

is paid, and,

has the required adequate and specific competence, as proven by higher professi-
onal qualifications.” ®

On the basis of this description, it was specified for this study that “highly qualified
migrants” perform a task that comes under ISCO categories1, 2 or 3, for instance perform
the tasks of a manager, executive, expert or engineer. Highly qualified migrants from third
countries have theright to a settlement permit if they meet the relevant conditions set forth
in Section 19 of the Residence Act.

Skilled migrants
The following ISCO-88 categories are defined in this study as “skilled migrant occupa-
tions”, namely occupations and professions requiring qualified training:

ISCO 4: Clerks

ISCO 5: Service workers and shop and market sales workers
ISCO 6: Skilled agricultural and fishery workers

ISCO 7: Craft and related trades workers

ISCO 8: Plant and machine operators and assemblers

Skilled migrants from third countries may be entitled to a resident permit in Germa-
ny on the basis of Section 18 of the Residence Act.

Low-skilled migrants

ISCO category 9 occupations (“unskilled workers”) are defined within the framework
of this study as occupations requiring little or no qualifications. Low-skilled migrants, like
skilled migrants, may be entitled to a residence permit in Germany on the basis of Section 18
of the Residence Act.

6 Cf. Article 2 (b) of Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of third-
country nationals for the purposes of highly qualified employment.
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Other

ISCO category 0 is defined as “Other occupations”. These cover, in particular, Armed
Forces occupations but also other occupations that cannot be allocated to the main catego-
ries1to 9.

Researchers

The definition of researchers is based on Council Directive 2005/71/EC of 12 October
2005 on a specific procedure for admitting third-country nationals for the purposes of sci-
entific research. It states that ‘researcher’ means a third-country national holding an appro-
priate higher education qualification, which gives access to doctoral programmes, who is
selected by a research organisation to carry out a research project for which the above qual-
ification is normally required.” Council Directive 2005/71/EC of 12 October 2005 on a specific
procedure for admitting third-country nationals for the purposes of scientific research was
transposed into German law by virtue of Section 20 of the Residence Act. It should be noted
thatresearchers must also be deemed highly qualified persons on the basis of the required
level of qualifications (higher education qualification) (cf. Chapter 3.2).

International seasonal worker migrants

In Council Resolution of 20 June 1994 on limitation on admission of third-country na-
tionals to the territory of the Member States for employment, the term seasonal workers re-
fers to workers who “are resident in a third country but are employed in an activity depend-
ent on the rhythm of the seasons in the territory of a Member State on the basis of a contract
for a specified period and for specific employment.”® There is no standard ISCO category for
the category of seasonal workers as seasonal work can occur in a number of different agri-
cultural and forestry sectors. An additional feature that applies to Germany is, for instance,
the fact that the vast majority of seasonal workers come from EU Member States, above all
from Poland and Romania. The figures and analyses on the employment of foreign seasonal
workers that are mentioned in this study therefore do not refer primarily to third-country
nationals. The category of “fairground helpers” is also included (cf. Chapter 2.2).°

7  Cf.Article 2 (d) of Council Directive 2005/71/EC of 12 October 2005 on a specific procedure for admitting third-coun-
try nationals for the purposes of scientific research.

8 Council Resolution of 20 June 1994 on limitation on admission of third-country nationals to the territory of the Mem-
ber States for employment, in: Official Journal C 274 of 19 September 1996, p. 3-6.

9 Thisinvolves low-skilled labour at circuses and fun-fairs. Fairground helpers and showmen assistants within the
meaning of the Employment Ordinance are showmen who work with one or several businesses at folk festivals
and similar events with typical attractions (e.g. fairground rides, tent restaurants, fairground entertainment, sales
booths und carousels, archery stalls). Circus companies are also defined as being part of the fairground business; cf.
Federal Employment Agency fact sheet for employers on the placement and employment for foreign seasonal work-
ers and fairground helpers (Merkblatt fiir Arbeitgeber zur Vermittlung und Beschéftigung auslédndischer Saisonar-
beitnehmer und Schaustellergehilfen der Bundesagentur fiir Arbeit), as at January 2010, p. 14.
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“Gainfully employed persons” and “employees liable for compulsory

social-insurance payments”

Whereas the European labour force survey covers all persons in “gainful employ-
ment”, the employment statistics of the Federal Employment Agency in Germany relate to
“employees liable for compulsory social-insurance payments”. Gainfully employed persons
are persons aged 15 or over who work at least one hour per week for pay or profit (workers
including soldiers and family helpers as well as casual workers), non-farm self-employed
persons, self-employed farmers or persons working in liberal professions. By contrast, “em-
ployees liable for compulsory social-insurance payments” include all gainfully employed
persons and trainees who work at least 15 hours per week on average and who are liable for
compulsory health insurance, pension insurance, nursing care insurance and unemploy-
ment benefit insurance. This means that persons working in the family business without
payment, persons who only work in so-called “mini-jobs” earning up to € 400 per month,
self-employed persons and civil servants, soldiers and judges are covered by the European
Labour Force Survey, but do not belong to the category of “employees liable for compulsory
social-insurance payments” used by the German Federal Employment Agency.'

10 Inafew cases, self-employed persons are also liable for compulsory insurance.
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The Federal Government is pursuing the goal of meeting the anticipated increase in
demand for skilled workers in Germany primarily by increasing education and advanced
training of domestic skilled workers, by enhancing the labour-force participation rate of
women and older persons and by upgrading the skills of persons with a migration back-
ground who are already living in Germany. To this end, the Federal Government approved
the “Advancement through Education” skills upgrading initiative (Aufstieg durch Bildung)
on 9 January 2008. This initiative is aimed at sustainably improving training and advanced
training in terms of both its quality and its scope. The initiative encompasses measures and
reforms in the areas of early childhood education and early language support, government
promotion of education and training, assistance in obtaining vocational and professional
qualifications as well as in subsequent skills upgrading and in completing vocational quali-
fications not previously obtained, promoting the transition from school to higher level edu-
cation, promoting young natural scientists and engineers, creating equal opportunities for
women and lifelong learning (cf. BMBF 2009).

In the context of demographic trends, globalisation and economic structural change
towards more knowledge and research-intensive industries and services, however, the
previous ruling coalition also assumed that it would become increasingly difficult in the
medium to long term to meet the growing demand for skilled workers and highly quali-
fied migrants on the basis of Germany’s current labour potential. The action programme
entitled “Contribution towards securing the skilled labour basis in Germany by labour
immigration” (Beitrag der Arbeitsmigration zur Sicherung der Fachkréftebasis in Deutsch-
land), which was launched by the Federal Government in July 2008, therefore states that
the predicted trend of a decline in the supply of labour together with a simultaneous rise in
the demand for labour both in terms of quality and quantity poses the challenge that there
could be a particular shortage of labour in the labour market for academics, which could
start affecting economic growth as early as the mid-2010s. It goes on to state that the inter-
national competition for highly qualified workers is set to intensify further, which is why it
is also a matter of making immigration regulations more attractive in order to strengthen
Germany’s position (cf. BMI/BMAS 2008: 1)."

11 Atthe same time, the Federal Government is endeavouring to ensure, within the framework of national and Euro-
pean migration policy, that the envisaged immigration does not prove detrimental to developing countries. The
Federal Government will not deliberately recruit skilled workers from congested sectors in developing countries ( cf.
BMI/BMAS 2008:1).
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The management and organisation of immigration has, for some years now, been
acknowledged as being one of the most important social challenges facing Germany.
Although immigration was also managed in the past, it was usually oriented to limiting
the number of immigrants (cf. Bade/Oltmer 2007: 160). An immigration policy that was
deliberately aimed at opening up medium or long-term immigration for certain groups of
migrants was only initiated by the Immigration Act (Zuwanderungsgesetz), which entered
into force on1January 2005, and was continued thereafter. Experts, academics and indus-
trial representatives agree for the most part that the Immigration Act represents an impor-
tant step regarding the legal certainty and integration of immigrants living in Germany. In
its 2009 Social Report (Sozialbericht), the Federal Government paid tribute to the Immigra-
tion Act as a “foundation of an immigration policy that is oriented more to economic and
demographic needs and can be managed” (Bundesregierung 2009: 49).

However, from time to time, the professional public complains that the immigration
possibilities which the Act offers to labour migrants have not been sufficient to meet the
medium and long-term demand for labour. In this context, the continuation of the reforms
and expansion of the immigration possibilities are advocated (cf. Angenendt 2008: 6-7).

The Immigration Act of 2005 was reformed by the so-called Act to Implement Resi-
dence- and Asylum-Related Directives of the European Union (EU Directives Implemen-
tation Act, Richtlinienumsetzungsgesetz) that entered into force on 28 August 2007. In
addition to regulations on preventing marriages of convenience and forced marriages, on
strengthening internal security, on the Nationality Act (Staatsangehorigkeitsrecht) and on
facilitating the immigration of start-up entrepreneurs, this reform included, in particular, a
number of measures that promote the integration of immigrants into German society. Also
included in the Act was the introduction of a special residence permit for researchers and
of mobility rules for students registered in another Member State, which was of particular
importance for labour migration.

On 24 August 2007, the Federal Cabinet reached agreement that an additional de-
mand for highly qualified migrants could arise in both the short and the long term even if
the domestic potential in relation to highly skilled workers was fully utilised. The cabinet
decided to optimise the management of immigration in a way that adequately corresponds
with the needs of the labour market in order to further strengthen Germany’s position in
the “competition for the best talent” (Bundesregierung 2009: 50). This decision was imple-
mented via the Ordinance on access of foreign higher education graduates to the labour
market (Verordnung tiber den Zugang ausldndischer Hochschulabsolventen zum Arbeits-
markt) (cf. Section 2.2.7)" and via the action programme “Contribution towards securing
the skilled labour basis in Germany by labour immigration” that was launched in 2008. The
objective of this programme was to make Germany more attractive for highly qualified
migrants. It was implemented via amendments made to the Residence Act by the Labour

12 The Ordinance on access of foreign higher education graduates to the labour market of 9 October 2007 (Federal Law
Gazette [, p. 2337). This Ordinance was suspended on 1 January 2009 and was replaced by the amended Employment
Ordinance and the Ordinance on official procedures enabling resident foreigners to take up employment.
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Migration Control Act (Arbeitsmigrationssteuerungsgesetz) and via ordinances governing
the employment of foreigners, the Ordinance on the admission of foreigners for the pur-
pose of taking up employment (“Employment Ordinance”, Beschaftigungsverordnung) and
the Ordinance on official procedures enabling resident foreigners to take up employment
(Beschéftigungsverfahrensverordnung) (cf. Section 2.2.7).

In their Coalition Agreement signed on 26 October 2009, the current government
parties CDU, CSU and FDP announced their determination to further enhance Germany’s
attractiveness for highly qualified migrants, to manage immigration and to eliminate red
tape for skilled workers. The Agreement also states:

“Access to the German labour market for foreign highly-qualified and specialist workers must be systematically
aligned with the needs of the German labour market using coherent, clear, transparent and weighted criteria such
as demand, qualifications and integration capacity. In addition, we will review regulations governing self-employ
ment, and the employment of students with a German university degree, artists and athletes and seasonal workers
to determine if there are opportunities for simplification. Regulations will also be simplified for employing seasonal
workers in specialised crop operations.”™

The policies for managing labour migration in Germany are oriented to various cat-
egories of labour migrants, depending on their qualification profiles, and are tailored to
the various sectors of the labour market. Special rules apply, for instance, to highly qualified
migrants, researchers, seasonal workers, contract workers and self-employed persons.

In order to ease the shortage of skilled workers in the field of information and com-
munications technology and also to make the German labour market more attractive for
highly qualified workers in other industries and researchers, simplified immigration proce-
dures apply to these professional categories (cf. Section 2.2.7). By contrast, seasonal employ-
mentisaimed at bridging a temporary demand for labour at peak times. Contract workers
are employees of companies that have their registered office abroad and who are permitted
towork in Germany on the basis of a work contract. Foreigners may be granted a residence
permit for the purposes of self-employment if an overriding economic interest or a special
regional need exists, the activity is expected to have positive effects on the German econo-
my and the financing is secured.

Other groups to whom the special regulations pursuant to the Employment Ordi-

nance apply are:

Persons who come to Germany as part of staff exchanges within international

companies (intra-coporate transferees);

Guest workers;

Cross-border workers (cross-border commuters);

Nursing staff and carers of the elderly;

Domestic help;

13 Cf. “Growth. Education. Unity,” Coalition Agreement between the CDU, CSU and FDP, 17th legislative period, p. 28.
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Au-pairs;

Certain professional groups with special qualifications (e.g. foreign teachers who
will be teaching in their mother tongue);

Artists and acrobats;

Certain nationals who are exempt from the ban on the recruitment of foreign la-
bour (cf. Section 2.2.1), e.g. Australian, Israeli and US nationals;*

Longer-term posted workers.

In addition to the occupation and qualification-based mechanisms used to control
labour migration to Germany, differences also apply depending on the nationality of the
potential labour migrants. With regard to labour migration to Germany, the options for EU
nationals are more generous and attractive than for non-EU nationals. However, within the
category of EU nationals, a distinction needs to be made between nationals of the “old” EU
Member States (EU-15) and the “new” Member States (EU-10 and EU-2) as transitional rules
apply to the freedom of movement of the “new” EU nationals (cf. Section 2.2.2), whereas na-
tionals of the EU-15 countries are on a more or less equal footing to German nationals. Like-
wise, distinctions also need to be made in respect of third-country nationals. For instance,
nationals of certain countries such as the USA, Canada, Australia and Japan are exempt
from the general “ban on the recruitment of foreign labour” pursuant to Section 33 of the
Ordinance on the admission of foreigners for the purpose of taking up employment.

In the areas of seasonal work and the labour market sectors for low-skilled workers,
labour shortages are covered in the short term and are requlated by international agree-
ments concluded between the German Federal Employment Agency and the authorities
in the country of origin. As such, a company can employ seasonal workers for up to eight
months a year on condition that no domestic workers or any other workers to whom pri-
ority is given are available. Contract workers are also more likely to be employed to cover
cyclical and short-term labour shortages; they will be issued a residence permit that may be
valid for up to four years (cf. Section 2.2.7).

In the field of activities requiring a high level of qualifications, the legislator is pro-
moting more long-term, that is to say, permanent, immigration. This is manifested, inter
alia, by the fact that highly qualified third-country nationals may be granted a settlement
permit pursuant to Section 19 of the Residence Act if they fulfil certain conditions. Unlike
the residence permit (Aufenthaltserlaubnis), the settlement permit (Niederlassungserlaub-
nis) is a permanent residence title.

14 Also nationals of Andorra, Japan, Monaco, New Zealand and San Marino.
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In several areas of labour immigration to Germany, it is assumed that the foreign
workers will return to their country of origin after spending a certain length of time in Ger-
many. This is, for instance, the case with seasonal workers but also with contract workers
or au pairs. Other types of labour migration are permanent. In the case of highly qualified
migrants, for instance, the legislator does not assume that labour migrants to Germany will
leave the country after a certain period of time. Rather, endeavours are being undertaken
to create incentives for highly qualified migrants to remain in Germany.

Up to now, no separate regulations have been created under federal laws to establish
and organise public return assistance in Germany. This explains why foreigners who are
willing or obliged to return to their country of origin have no legal entitlement to financial
or any other assistance for voluntary returns. One exception to this rule is part of the Act to
promote the readiness of foreigners to return to their home countries (Riickkehrhilfeges-
etz) 0f1983 which remains valid to the present day. The Act accords foreigners an unlimited
legal entitlement to receive comprehensive return-oriented counselling services, which
are, in principle, available to all foreigners who are willing to return to their country of ori-
gin (cf. Schneider/Kreienbrink 2010: 43f.).

In order to assist with the promotion of returns, BAMF established the “Information
Centre for Voluntary Return” (Zentralstelle fir Informationsvermittlung zur Riickkehr-
forderung, ZIRF) in July 2003. With the aid of a database, relevant information about repa-
triation promotion programmes, country-specific information or advisory services is col-
lected and is passed on to persons interested in returning to their country of origin, authori-
ties or advisory centres. In principle, this service is also available to foreign workers who
are interested in returning to their country of origin, though itis aimed primarily at other
categories of migrants, for instance, persons who were admitted on humanitarian grounds
or whose residence titles have expired.

The “ZIRF Counselling” project was launched on 1January 2006. ZIRF provides tar-
geted and individual advice on repatriation within this framework. ZIRF Counselling pro-
vides country-specific information leaflets and replies to queries submitted by individuals
who are interested in returning to their country of origin. As such, it covers a wide range
of issues relating, amongst other things, to the economic infrastructure, the housing and
labour market in the country of origin or the country of onward migration, possible recon-
struction assistance, medical services available locally, social issues and also training and
further training possibilities. The information gathered by the ZIRF Counselling projectis
fully accessible to the public. The project was extended in 2007 and 2008 with an increas-
ingly successful track record and was also available in 2009.

The Federal Ministry for Economic Cooperation and Development finances the Re-
turning Experts Programme (Riickkehrende Fachkréfte), among others. This programme
specifically supports the professional integration of university graduates and experienced
experts from developing, emerging and transition countries, who have completed their
training in Germany and are interested in returning to their countries of origin. As such,
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the focus is on placing professionals in areas of particular relevance to development policy.
In addition to placement and advisory services, the programme offers financial support

to experts interested in returning to their own countries. Employers, too, can benefit from
programime services such as assistance with recruiting employees. The Returning Experts
Programme is also involved, inter alia, in the mobility partnership with the Republic of
Moldova and facilitates re-entry of returnees to the labour market in that country. All in all,
the programme is being implemented in around 20 countries (cf. BAMF/EMN 2010: 42). A
number of other services aimed at helping labour migrants to return to their countries of
origin are being offered at the level of the Federal Ldnder and municipalities and by private
organisations (in this regard, cf. Schneider/Kreienbrink 2010: 61ff.).

With the advent of the so-called “economic miracle” of the 1950s in the Federal Re-
public of Germany, the demand for mostly unskilled or semi-skilled labour grew in agri-
culture and underground mining, and later also in other areas of industry. As this demand
could not be adequately met by the domestic labour supply, workers were recruited from
southern Europe and the Mediterranean region. The wave of recruitment began in 1955
when an agreement was concluded with Italy. Agreements on the recruitment of guest
workers were subsequently concluded with Spain (1960), Greece (1960), Turkey (1961), Mo-
rocco (1963), Portugal (1964), Tunisia (1965) and Yugoslavia (1968). The oil price shock of
1973, which spelt the end of economic growth at least temporarily, put an end to the recruit-
ment phase. After the Federal Cabinet adopted the so-called “ban on the recruitment of for-
eignlabour” on 23 November 1973, third-country nationals were only allowed to enter the
Federal Republic for the purpose of pursuing employment within very narrow margins.

In the late 1980s, despite the high general rate of unemployment, a shortage of 1a-
bour began to manifest itself in certain sectors of West Germany’s economy (e.g. in agricul-
ture and in the hotel and catering industry). This led to a partial relaxation of the ban on
the recruitment of foreign labour. Foreign policy considerations also came into play in the
wake of the upheavals 0f 1989. The aim of permitting the temporary employment of work-
ers from the countries of Central and Eastern Europe was, inter alia, to help these countries
to turn their economic systems into market economies, to intensify economic cooperation
and to channel the migratory pressure from Central and Eastern Europe. Bilateral agree-
ments concluded between governments since the late 1980s have created employment
opportunities for contract workers, guest workers, seasonal workers and cross-border work-
ers. By opening up these bilateral employment opportunities, Germany took an important
step early on towards opening up the labour markets — once the transitional periods had
expired - as envisaged within the framework of the enlargement of the European Union on
1May 2004 and 1]January 2007.
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In order to prevent disturbances of the labour markets of the old Member States, the
possibility of a transitional period of up to seven years for the freedom of movement for
workers from the “new” EU Member States was agreed in the accession treaties. Coupled
with this is a transitional period granted to Germany and Austria alone for cross-border
service provision in certain industries (for Germany: construction, industrial cleaning and
interior decorating). This restriction in the freedom to provide services applies to workers
who are seconded as part of cross-border service provision, but not to self-employed per-
sons.

The transitional periods apply to all of the countries of Central and Eastern Europe
which joined the EU on 1 May 2004, with the exception of Malta and Cyprus (EU-8), as well
as to the countries of Bulgaria and Romania, which joined the EU on 1 January 2007 (EU-2).
The transitional period, which can be up to a maximum of seven years, is divided into three
phases. In the first two years after EU enlargement, access to the German labour market was
subject to the national work permit legislation including bilateral agreements. Notwith-
standing this, the old Member States reserved the right to open their labour markets in full
or in part to workers from the new Member States during the first phase in accordance with
national legislation. Germany availed itself of the opportunity to open its labour market by
issuing a wide range of statutory and bilateral regulations. After the end of the initial phase,
the Member States which had not granted freedom of movement had to notify the EU Com-
mission whether they intended to uphold the restriction for a further period of three years
or whether they were planning on opening up their labour markets. In April 2006, the Fed-
eral Government announced that it was availing itself of the second phase of transitional
periods vis-a-vis the EU-8 countries.

After the end of this three-year phase, the Member States were able to extend the
access restrictions for a further two years if they were experiencing serious disturbances
in their labour markets or if there was a risk of such disturbances occurring. The Federal
Cabinet resolved on 3 December 2008 also to avail itself of this third and final phase and
to extend the transitional arrangements for the EU-8 countries until 30 April 2011 (cf. BMI/
BMAS 2008: 3). In addition, a decision was taken to take up the second phase for Bulgaria
and Romania. The Federal Government accordingly notified the EU Commission in De-
cember 2008 that it was extending the transitional period for Bulgaria and Romania and
in April 2009 that it was extending the transitional period vis-a-vis the EU-8 countries. This
means that the transitional periods will continue to apply until 30 April 2011 (EU-8) and 31
December 2011 (Bulgaria und Romania), respectively. As regards the EU-2 countries, it is pos-
sible to take up the third phase of transitional arrangements, i.e. to extend the transitional
arrangements until 31 December 2013.
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In parallel to extending the transitional periods, the access possibilities for work-
ers from the new Member States were, however, extended under national law on 1Janu-
ary 2009, in particular for academics by waiving the priority examination (cf. Section 2.2.5).
If an old Member State controls access to its labour market under national law during the
transitional period, nationals of the new Member States must not face greater restrictions
than those which applied at the date of signature of the Accession Treaty (standstill clause).
Germany hence upheld the liberalisation of its labour market within the framework of
agreements concluded with various countries of Central and Eastern Europe on the em-
ployment of contract workers and guest workers, cross-border workers and seasonal work-
ers for nationals of the accession countries.

The current basis of work permit legislation continues to apply to workers from the
new EU Member States for the duration of the transitional arrangements. They will con-
tinue to require a work permit that is issued by the employment agency as an “EU work per-
mit”. However, as EU nationals, they will require neither a visa to enter the Federal Republic
nor aresidence permit to reside here. It is standard procedure for them to be issued with a
certificate confirming their right of residence.'

While the transitional arrangements are in force, the old Member States are obliged
to grant nationals of the accession countries priority over nationals of third countries who
enter the Federal territory for the purpose of employment (“Community preference”). In
Germany, this requirement has been transposed in Section 39 subsection 6 of the Residence
Act.

When the Immigration Act came into force on 1 January 2005, Germany moved to-
wards more regulated management of immigration. The backdrop of this act of law was,
inter alia, the view that the Federal Republic had become an immigration country over the
past few decades and that the applicable laws did not contain adequate regulations for con-
trolling migration movements (cf. Schneider 2010: 1951f.). Although the Immigration Act,
by and large, upheld the ban on the recruitment of foreign labour, particularly for unskilled
and low-skilled workers, Section 18 subsection 1 of the Residence Act, which is a central
part of the new Immigration Act, now explicitly stipulated that the admission of foreign
employees must be “geared to the requirements of the German economy, according due
consideration to the situation on the labour market and the need to combat unemployment
effectively”.

One-stop government
This meant that access of third-country nationals to the German labour market was
placed on a new footing. In particular, the points of interface between the competences

15 The Freedom of Movement Act/EU (Freiziigigkeitsgesetz/EU) applies to EU nationals and their relatives, who may
also be third-country nationals. By contrast, admission and residence of third-country nationals is governed by the
Residence Act (Aufenthaltsgesetz).
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of foreigners authorities and of the labour authorities were modified. The most important
general provisions governing residence and access to the labour market have been inte-
grated into the Residence Act since 1January 2005. A separate Part (Part 8: “Involvement of
the Federal Employment Agency”, Sections 39-42 of the Residence Act) and two ordinances
having the force of law (Employment Ordinance and Ordinance on official procedures ena-
bling resident foreigners to take up employment) requlate the assent procedure in relation
to the admission of foreigners for the purpose of taking up employment for various sectors
of the labour market. These regulations replace the dual approval procedure envisaged by
the Foreigners Act 0f 1990 with a single administrative act (one-stop government). With
the dual approval procedure, workers had to apply for residence (residence authorisation)
and for access to the labour market (work permit) separately. Now, the foreigners authority
issues the work permit together with the residence permit provided that this has been inter-
nally approved by the labour authorities.

The local foreigners authority is the first point of contact for queries relating to resi-
dence and taking up of employment and is responsible for issuing residence titles. However,
before entering Germany, foreigners must apply for a visa at the German mission abroad in
their country of origin — unless they do not require a visa. The mission abroad then consults
the competent foreigners authority before taking a decision on the immigration applica-
tion. The foreigners authority may subsequently contact the Federal Employment Agency.
Third-country nationals who hold an unlimited settlement permit are permitted by law to
take up gainful employment and do not require the explicit permission of the foreigners
authority to do so, which means they do not need the approval of the Federal Employment
Agency either.

Approval procedure

When third-country nationals apply for a residence title (a visa or residence permit)
that would enable them to take up employment, the foreigners authority checks whether
the employment is subject to approval or not. If the employment is subject to approval, the
Federal Employment Agency is consulted. The Federal Employment Agency then checks
whether the approval conditions are met in accordance with Section 39 of the Residence
Act. There are a number of general conditions that must be met before approval is granted.
Either it must be proven that the employment of foreigners does not resultin any adverse
consequences for the labour market and that no German workers, foreigners who possess
the same legal status as German workers with regard to the right to take up employment or
other foreigners who are entitled to preferential access to the labour market under the law
of the European Union are available for this type of employment (e.g. EU nationals or na-
tionals of a Member State of the European Economic Area) or it must have been established,
via investigations for individual occupational groups or for individual industries, that fill-
ing the vacancies with foreign applicants is justifiable in terms of labour market policy and
integration aspects (Section 39 subsection 2 of the Residence Act). It must also be ensured
that the foreigner is not employed on terms less favourable than those which apply to com-
parable German workers.
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If these general conditions are met, it is checked whether the individual employment
purposes set out in the Employment Ordinance are also met (Gro3 2006: 36). Employers
provide the Federal Employment Agency with a detailed job description. The Agency then
needs to check whether there are any other applicants who are entitled to preferential ac-
cess to the labour market available on the regional or national labour market. Only if proof
can be furnished that no such persons are available can the Federal Employment Agency
issue approval vis-a-vis the foreigners authority for the foreign workers to take up employ-
ment (so-called priority examination).

Approval issued only applies to the residence title granted for a specific residence
purpose. The foreigners authority must incorporate the conditions imposed in the Federal
Employment Agency’s approval (such as limitation of the approval, the type of employ-
ment, the employer or location and distribution of working hours) into the residence title.

In certain cases, both foreigners wishing to immigrate and foreigners already resid-
ing in Germany may be refused approval to pursue employment based on various criteria.
Third-country nationals who are in possession of a residence title and who have been in jobs
in which they are liable for compulsory social-insurance payments in the Federal Republic
for atleast two years are, however, given preferential access to the labour market. The ap-
proval issued by the Federal Employment Agency is limited to the duration of employment,
up to a maximumm of three years (Section 13 subsection 2 of the Ordinance on the admission
of foreigners for the purpose of taking up employment).

All decisions taken in relation to the approval of gainful employment are at the dis-
cretion of the foreigners authority and the Federal Employment Agency. Foreigners have
no legal entitlement to a decision in their favour by the authorities even if they fulfil the
conditions for any of the employment purposes (Grof3 2006: 37). Disputes relating to work
permits refer to the issued residence title and must therefore be settled in the administra-
tive (not the labour) courts.

Beyond the ban on the recruitment of foreign labour, which, in principle, remains in
place for third-country nationals who are unskilled, semi-skilled or have ordinary qualifica-
tions, there are several exemptions, inter alia, for experts, certain employment groups and
special sectors of the labour market that are regulated in the Ordinance on the admission
of foreigners for the purpose of taking up employment. As such, a distinction needs to be
made between types of employment that are subject to approval by the Federal Employ-
ment Agency because certain aspects of the labour market need to be taken into account
and types of employment that are subject to decisions by the foreigners authorities alone.
Certain temporary residence purposes, in particular, such as traineeships, holiday employ-
ment, participation in international sporting events and recruitment of highly skilled
persons in a range of jobs and as technical personnel and teachers (Sections 3-15 of the
Ordinance on the admission of foreigners for the purpose of taking up employment), are
not subject to approval. In all other cases (some of which require completion of vocational
training), the approval of the Federal Employment Agency is required before a residence
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title can be issued. Such cases include seasonal employment in agriculture and forestry (cf.
Section 2.2.5), employment as an au pair, specialty chefs, social work and nursing staff, but
also IT experts (cf. Sections 18-31 of the Ordinance on the admission of foreigners for the pur-
pose of taking up employment).

Bilateral agreements and seasonal workers

After the Iron Curtain came down, bilateral agreements were concluded with the
majority of the countries of Central and Eastern Europe on access to the labour market for
workers from the signatory states. They are still valid today.

Agreements on contract workers allow companies in the partner countries to
second their workers to Germany for a limited period of time for the purpose of
completing work in cooperation with a German company (Section 39 of the Ordi-
nance on the admission of foreigners for the purpose of taking up employment).
The number of workers who can be seconded within the framework of these ag-
reements is limited on a quota basis and is adapted to developments on the labour
market each year. In the period between October 2008 and September 2009, the
quota encompassed a total of 46,740 workers from all 13 signatory states.’* How-
ever, quotas have only been partially utilised in the past few years. In 2008, only
16,576 contract workers were employed in Germany (cf. BMI 2010: 82).

Agreements on guest workers (Section 40 of the Ordinance on the admission of
foreigners for the purpose of taking up employment) were concluded with 14
countries from Central and Eastern Europe. Within the framework of these agree-
ments, workers from the signatory states can be employed for the purpose of un-
dergoing advanced vocational and language training for up to 18 months. Here,
too, the number of workers is limited on a quota basis and currently totals 11,050.
In recent years, this quota has not been fully tapped either. In 2008, only 742 guest
worker placements were registered (BMI 2010: 92).

16 Bosnia-Herzegovina, Bulgaria, Croatia, Czech Republic, Slovakia, Serbia, Latvia, Macedonia, Poland, Romania, Slov-
enia, Hungary and Turkey. Within the framework of agreed upon maximum numbers, workers from these countries
may temporarily be employed in order to carry out contract assignments between their employer and a German
business (employment contingents). The European Court of Justice has recently decided that the contingents in
Germany need to be open to businesses from other EU member states (Case C 546/07).
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The admission of foreign seasonal workers, most of whom are employed as harves-
ters in the agricultural sector, is limited to countries with whose labour authorities
the Federal Employment Agency has reached an arrangement on job placement.”
The duration of employment of individual workers is limited to a maximum of six
months per calendar year and farms may normally employ foreign seasonal wor-
kers for a maximum of eight months per calendar year, depending on the sector
(Section 18 of the Ordinance on the admission of foreigners for the purpose of ta-
king up employment).

Higher education graduates and skilled workers

Between 1]January 2005, the date on which the Immigration Act entered into force,
and the end of 2008, skilled workers from third countries who had obtained a university,
university of applied sciences or other comparable qualification majoring in the field of
information and communications technology were granted a temporary residence permit
with the approval of the Federal Employment Agency. Furthermore, residence permits
were also granted to foreigners pursuing employment in other academic professions if this
was in the public interest owing to their specialist know-how.

With the entry into force of the Second Ordinance amending the Employment Ordi-
nance on 1January 2009, Section 27 of the Employment Ordinance was relaxed and access
to the labour market was facilitated for academics from third countries. It stipulates that
skilled workers who hold a foreign university degree which is recognised or comparable
to a German university degree as well as skilled workers who hold a qualification which is
comparable to a recognised foreign university degree majoring in the field of information
and communications technology (ICT) can be granted a residence title in order to pursue
employment. This amendment opened up the labour market for all academic specialisms
beyond the ICT sector. The previous requirement of there being a public interest in the em-
ployment has been abandoned. However, the priority examination continues to apply for
these two groups.

Having successfully completed their studies at a German higher education institu-
tion, third country nationals’ residence permits that were issued for study purposes can be
extended for up to one year to enable them to seek employment that is commensurate with
their qualifications. During this time, foreign graduates can look for and accept a job with-
out having to undergo a priority examination by the Federal Employment Agency. How-
ever, the approval of the Federal Employment Agency must still be obtained.

The Federal Employment Agency allows the following categories of foreigners to take
up employment without a priority examination:

Skilled workers with a degree from a German university or other institution of
higher education;

17 Arrangements currently exist with the EU Member States of Poland, Slovenia, Hungary, Slovakia, Czech Republic,
Romania and Bulgaria as well as the third country Croatia (cf. BMAS/BMELV 2010: 6).
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Former students of German schools abroad who hold a foreign university degree
which isrecognised or comparable to a German university degree;

Skilled workers who have completed recognised vocational training in Germany
in a state-approved occupation or an occupation subject to similar regulations.

In 2009, the Federal Employment Agency approved work permits for 2,418 skilled
workers who hold a foreign university degree that is recognised in Germany. It approved
work permits for a further 2,465 ICT specialists who hold a foreign university degree and
work permits for 4,820 skilled workers who hold a German higher education degree and in
27 cases, it approved work permits for graduates of German schools abroad.'®

Highly qualified migrants

Highly qualified foreigners who have a relevant job offer and who meet the other
requirements may be admitted to the labour market without having to obtain the Federal
Employment Agency’s approval (Section 19 in conjunction with Section 42 of the Residence
Actand Section 3 of the Employment Ordinance). In this case, the foreigners authority alone
takes the decision on whether or not to immediately grant a settlement permit that is per-
manent and entitles the highly qualified migrant to take up gainful employment without
any restrictions.

Researchers

The foreigners authority or German mission abroad issues foreigners with a residence
permit or visa for research purposes if they have concluded a valid admission agreement
with aresearch organisation for the purposes of carrying out a research project. Before a
research organisation can admit a foreign researcher, it must be recognised by the Federal
Office for Migration and Refugees for implementation of the special admission procedure
forresearchers in the Federal territory. The research organisation can then conclude an
admission agreement directly with the researcher.

The provisions governing the issuing of a residence permit to a researcher (Section
20 of the Residence Act) and the recognition procedure for research organisations (Sections
38 a-f of the Ordinance governing residence') transpose the so-called EU Researcher Direc-
tive* into national law.

Self-employment

Nationals of third countries may be granted a residence permit in order to set up their
own business if there is an overriding economic interest or a special regional need and if the
activity is likely to have positive effects on the economy. As a rule, these preconditions are
metif atleast € 250,000 is invested and five jobs are created. At the same time, however, it

18 Source: Federal Employment Agency.
19 Aufenthaltsverordnung.

20 Council Directive 2005/71/EC of 12 October 2005 on a specific procedure for admitting third-country nationals for the
purposes of scientific research.
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must be ensured that the finance is in place to fund the start-up either through equity capi-
tal or through an approved loan. When the Immigration Act 2005 entered into force, the
minimum investment was € 1,000,000 and at least ten jobs had to be created. These require-
ments were reduced in two steps; the above-mentioned new regulations entered into force
on1January 2009 (cf. Schneider 2009: 53ff.).

Family members

Dependents who come to Germany for the purposes of family reunification are enti-
tled to pursue an economic activity if the foreigner whom the subsequently immigrating
dependents are joining is himself entitled to pursue an econormic activity; taking up gain-
ful employment is normally also possible where marital cohabitation has lawfully existed
in the Federal territory for at least two years. A further requirement is that the residence
permit of the foreigner whom the subsequently immigrating dependents are joining is not
subject to a subsidiary provision pursuant to Section 8 subsection 2 or where extension of
his or her residence is not excluded by law or by an ordinance (Section 29 subsection 5 of
the Residence Act). This means that family members who come to Germany to join a for-
eigner who is already residing in Germany have the same access to the labour market as the
foreigner him/herself; no additional waiting times apply. Since the Ordinance on official
procedures enabling resident foreigners to take up employment of 10 November 2008 was
amended on 1January 2009, it has been possible for family members of certain skilled work-
ers to be granted permission by the Federal Employment Agency to pursue an economic
activity without a so-called priority examination (Section 8 of the Ordinance on official pro-
cedures enabling resident foreigners to take up employment).

Numerous legal amendments that were intended to facilitate the admission of highly
qualified migrants, students and researchers entered into force in Germany when the La-
bour Migration Control Act (Arbeitsmigrationssteuerungsgesetz) took effect on1January
2009. In addition, access to the labour market was facilitated for persons whose deportation
has been temporarily suspended (so-called “tolerated stays”):

In order to retain highly qualified migrants and to encourage them to immigra-
te to Germany, a new annual calculation basis was introduced for the minimum
income ceiling for granting a settlement permit to specialists and executive per-
sonnel with special professional experience (Section 19 subsection 2 (3) of the Re-
sidence Act). For 2009, the income requirement was hence reduced by around 25
percent to € 64,800.

For stays of researchers in accordance with Council Directive 2005/71/EC of 12 Oc-
tober 2005 on a specific procedure for admitting third-country nationals for the
purposes of scientific research, the addition of Section 20 subsection 6 sentence 2
of the Residence Act meant that entitlements would not be withdrawn as a result
of changes to the research project during the period of residence.
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The minimum sum of investment for foreigners setting up their own business pur-
suant to Section 21 subsection 1 sentence 2 of the Residence Act was reduced from
€500,000 to € 250,000.

For foreigners who have occupational qualifications and are well-integrated and
whose deportation has been temporarily suspended, Section 18a of the Residence
Acthas created a new legal basis for granting a residence permit for the purpose of
employment. In these cases, the Federal Employment Agency approves the issuing
of residence permits without a priority examination (cf. Section 2.2.5). These for-
eigners have unlimited access to the labour market once they have been employed
for two years in a job that is commensurate with their qualifications. In addition,
foreigners whose deportation has been temporarily suspended have, under cer-
tain conditions, been made eligible for educational grants.

The labour market has been liberalised for academics from third countries, alt-
hough in the majority of cases this is subject to priority examination; however, no
priority examination is conducted for their family members.

No priority examination is conducted for former students of German schools ab-
road. This applies to all students who have completed relevant vocational training
and have subsequently found employment in the occupation in which they were
trained and to graduates if they are employed in a job that corresponds to their
qualifications.

No priority examination is conducted for foreigners whose deportation has been
temporarily suspended and who wish to commence training. The examination of
working conditions is also waived.? This provision supplements the regulations on
the granting of residence permits to specialists whose deportation has been tem-
porarily suspended set forth in the Labour Migration Control Act.

In addition, several amendments that extend beyond the action programme “Con-
tribution towards securing the skilled labour basis in Germany by labour immigration” of
2008 have been made in order to support the action programime’s objective of strengthen-
ing the skilled labour base:

No labour market priority examination is conducted for the family members of
executive staff, researchers or guest researchers. These three groups of persons
also encompass highly qualified migrants who already have access to the labour
market.

21 Cf. Section 10 subsection 2 sentence 1no.1of the Ordinance on official procedures enabling resident foreigners to
take up employment.
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No priority examination is conducted for senior executives and persons with com-
pany-specific knowledge, or their family members, in the case of intra-corporate
transfers to Germany.

The way has been paved for intra-corporate transferees wishing to undergo skilled
in-company training in Germany for up to three months as the approval of the Fe-
deral Employment Agency is no longer required.

When the Labour Migration Control Act entered into force, the maximum employ-
ment duration for seasonal workers in Germany was extended from four to six months per
year. This is intended to help enhance the prerequisites for recruiting seasonal workers in
Germany. Over the course of 2009, the Federal Employment Agency says that 294,828 sea-
sonal workers were employed in Germany. This means that the total number of seasonal
workers who came to Germany was 9,611 higher than in 2008 (285,217) (cf. BAMF/EMN 2010:
28).

The crisis afflicting the financial markets and the global economic downturn have
presented Germany and many other countries with huge economic and social challenges.
The Federal Government has identified the need to secure jobs as a prime task. The Act to
Safeguard Employment and Stability in Germany (Gesetz zur Sicherung von Beschéftigung
und Stabilitat in Deutschland), which was adopted on 20 February 2009, marks the attempt
to optimise options for action on the labour market in order to help secure jobs in the short
to medium term. The measures provided for in the Act include, inter alia, simplifying the
use of short-time work for companies and employees, stabilising the statutory rate of con-
tribution to unemployment insurance at 2.8 percent until the end of 2010, stepping up the
promotion of activation and skills upgrading measures as well as other stabilising measures
(cf. Bundesregierung 2009: 32). However, in the Federal Government’s opinion, there has
been no need so far to amend the statutory regulations governing migration for employ-
ment purposes against the backdrop of the economic and financial crisis.

Beyond the above-mentioned statutory amendments and measures implemented
at federal level, so-called Welcome Centres are currently being set up as a means of facili-
tating the migration of highly qualified migrants. The municipality of Hamburg (in 2007)
and the municipality of Dresden (in 2008), for instance, set up Welcome Centres for highly
qualified migrants where they receive advice free of charge on issues like working, study-
ing, housing and family. A number of universities have also set up this type of establish-
ment (e.g. Bonn, Konstanz). The Alexander von Humboldt Foundation, “Stifterverband fur
die Deutsche Wissenschaft” (the business community’s innovation agency for the German
science system) and “Deutsche Telekom Stiftung” (Deutsche Telekom Foundation) have
launched their own programme in a bid to strengthen the international competitiveness
and attractiveness of German universities by setting up their own welcome centres for in-
ternational mobile researchers. The programme promotes the development of structures
in support of international mobile researchers and their families at German universities
within the framework of competition. As such, the focus is on leveraging and providing
available know-how, on structuring procedures and on fostering networking among play-
ers within universities more effectively.
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A number of initiatives launched by the Federal Government, particularly via the In-
ternet, are helping to enhance the information base - and hence Germany’s attractiveness
as a country of destination for potential immigrants. In addition to information material
supplied by the competent Federal Ministries, the Federal Employment Agency and the
Federal Office for Migration and Refugees, specific online portals provide information for
potential immigrants who are interested in spending time in Germany for the purposes
of academic research or economic activity: The portal is
maintained by the Federal Ministry of Education and Research and promotes Germany’s
advanced academic, research and development landscape. The Federal Foreign Office
maintains the portal . The portal provides information in English
on careers, education and lifestyle specifically geared to young people. Foreign students
or school leavers who are interested in studying in Germany can also obtain information
from the website , which is hosted by the German Academic
Exchange Service (Deutscher Akademischer Austauschdienst). The Federal Ministry of Eco-
nomics and Technology provides comprehensive information for foreign businesspeople
and entrepreneurs in a special portal .On aseparate
website , this Ministry provides information on the general
conditions for setting up a business.

Labour migration has repeatedly been the topic of public debate in the Federal Re-
publicin the past few decades. Since the recruitment phase for foreign workers began in
the 1950s, relevant interest groups have been involved in the policy-making process.

Role of interest organisations

Unlike in the traditional countries of immigration, it was almost exclusively macro-
economic and economic policy motives that guided and determined migration policy
in Germany. As early as 1953, in anticipation of labour shortages, the Federal Ministry of
Labour presented a “Labour budget” which predicted a shortage of labour for the years to
come (cf. Steinert1995: 217). After concluding agreements on labour recruitment (cf. Sec-
tion 2.2.1), the respective quotas were determined on the basis of the demand for labour in
adialogue between the Federal Government, the labour authorities (Federal Employment
Agency) and business associations on an ad hoc basis. The selection of foreign workers was
controlled by the government via administrative channels. In cooperation with the labour
authorities, so-called recruitment committees were set up that carried out the selection
process as well as medical examinations of applicants in the recruitment countries (cf.
Dohse 1981: 181ff.). The role of trade unions focused mainly on preventing the payment of
substandard wages and on enhancing working conditions for labour migrants who were
recruited. All in all, the motives and positions of the Federal Ministries involved were similar
to those of employers’ and employees’ associations.

In1973, the Federal Government imposed a ban on the recruitment of foreign labour.
An action programme was launched to consolidate the employment of foreigners and to re-
duce the burden on the social infrastructure imposed by the around four million foreigners
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living in Germany. The programme also mentioned the need to integrate immigrants into
German society for the first time. In the years and months that followed, a number of gov-
ernment committees were set up, whose members included trade unions, business associa-
tions and welfare organisations and which made proposals for the further development of
the labour migration policy and on the integration of foreign workers (cf. Schneider 2010:
1251f.). As these players were able to bring their influence to bear on policy-making, Ger-
many’s foreigners’ policy of the 1970s and 1980s has been used as an example of corporatist
policy-making in networks (Katzenstein 1987).

Political debate

The agreements on labour recruitment aimed at using immigration to meet the
demand for labour in the 1950s and 1960s were bilateral agreements that were concluded
by the Federal Government; during this phase, the parliamentary level of the German Bun-
destag had very little involvement and the discussions were conducted mainly among cir-
cles of experts and interest representatives. The reading and adoption of the first Foreigners
Actin the Bundestag in 1965 did not spark much public debate or party-political disputes
either (cf. Dohse 1981:177; Schonwélder 2001: 3491f.).

There was no clear sign of competition emerging between the political parties until
the late 1970s when the number of asylum seekers began to rise and issues of nationality
and integration moved into public awareness. Migration policy became the topic of parlia-
mentary debate and the subject matter of disputes marked by party politics and election
tactics. In view of the ban on the recruitment of foreign labour imposed in 1973 and the
sharp rise in unemployment, public debate at best scratched the surface of the issue regard-
ing further labour migration. It continued to be controlled by exemptions, as it became
clear soon after the ban on the recruitment of foreign labour was imposed that the demand
forlabour would have to be covered by foreign labour in some industries even though un-
employment was climbing (cf. Sachverstandigenrat 2004: 129). However, the issuing of a
relevant catalogue of exemptions for temporary labour migration (which was subsequently
regulated by the Ordinance on Exemptions from the general Recruitment Stoppage and the
Ordinance Governing Stays for Employment Purposes) was not accompanied by intensive
political debate.

While the information society was emerging in the late 1990s, Germany - like other
European countries —ran the risk of losing out on additional economic growth owing to
its inability to leverage the full market potential offered by information and communica-
tions technologies. Both the scientific community and IT industry employers and industrial
associations assumed there would be a clear demand for migrant specialists in the new
millennium; as early as 1999, a working group within the Alliance for Jobs, Training and a
Competitive Germany responded to the predicted demand for specialists by implementing
a package of training and advanced training measures (cf. Welsch 2000, 2001). The Federal
Government issued an emergency programme to meet the demand for IT specialists (by
issuing so-called green cards), within the framework of which up to 20,000 temporary work
permits were to be issued, allowing IT specialists to work in Germany for up to five years.
The green card represented above all an administrative simplification as highly qualified
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migrants were no longer required to go through the Embassies. IT specialists were able to
receive assurance of a work permit and the necessary visa directly via the labour authori-
ties. The need to carry out an assessment of the situation prevailing on the labour market
(labour market needs test), which was generally most time-consuming, was also dispensed
with (cf. Kolb 2005). The regulation was announced by the then Federal Chancellor Gerhard
Schroder at the CEBIT II trade fair in February 2000 in a high profile statement. It received a
by and large positive response from interest groups and fuelled intensive discussions about
regulations governing the recruitment of foreigners in a number of other occupations and
professions experiencing a shortage of labour. By the end of 2004, around 17,000 green
cards had been issued. When the Immigration Act entered into force on 1January 2005, the
green card was replaced by the Residence Act and the Employment Ordinance issued by the
Federal Ministry of Economics and Labour in this context. Under the new law, pursuant to
Section 19 of the Residence Act, foreign IT specialists can be admitted as highly qualified mi-
grants or, pursuant to Section 18 of the Residence Act in conjunction with Section 27 of the
Ordinance on the admission of foreigners for the purpose of taking up employment, they
can be admitted as qualified IT specialists.

Independent Commission on Migration and “Expert Council on Immigration

and Integration”

This discussion on immigration, which was conducted in a positive light, was also
fuelled by the signs of demographic ageing of society and the risks this poses to social secu-
rity systems. The correlation between offsetting the decline in the birth rate and facilitating
immigration gradually made its way into the topical political debate as the green card was
being introduced.

The initiative launched by the Federal Chancellor was followed by the establishment
of an Independent Commission on Migration to Germany by the then Federal Minister of
the Interior, Otto Schily. The Commission was requested to examine, inter alia, what leg-
islative, administrative, organisational and other measures needed to be implemented in
order to manage and limit immigration and according to what criteria and principles and
within what institutional or organisational framework immigration requirements should
be determined. The members of the Commission, which presented its comprehensive rec-
ommendations for a future immigration and integration policy on 4 July 2001, included
experts of the scientific community, representatives of a number of religious communities
and the UNHCR as well as a number of other experts, well-known trade union representa-
tives and employers’ associations. The Commission recommended that the scope of im-
migration be determined and managed flexibly on the basis of scientific findings and sta-
tistical data. This was to be accomplished, on the one hand, by introducing a points system
through which job applicants were to be selected regardless of the situation prevailing on
the labour market at any given time according to a number of criteria, such as age, knowl-
edge of the German language and level of education. In addition, the Commission recom-
mended that foreigners should have simplified access to gainful employment in Germany
in sectors of the labour market that were experiencing labour shortages. As such, the princi-
ple according to which priority is given to German nationals and EU nationals was no long-
er to be safeguarded by conducting an individual examination into every single job, instead
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the plan was to use labour shortage diagnosis backed by statistics or a market-economy al-
location process (cf. Unabhdngige Kommission Zuwanderung 2001: 1011f.).

A number of recommendations put forward by the Commission were incorporated
into the draft of the Immigration Act that was subsequently drawn up. They included the
establishment of a Council of Experts for Immigration and Integration composed of ex-
pertsin labour-related immigration with a scientific, trade union or business background.
The Expert Council on Immigration and Integration further developed the Commission’s
strategies and presented supplementary proposals for using an indicator-based system to
organise the immigration of highly qualified persons in order to reduce labour shortages
in specific sectors (cf. Sachverstandigenrat 2004: 220f1f.). The debate on the Immigration Act
(cf. Chapter 2.2) was marked by heated political debate as the Act needed to be ratified by
the Bundesrat. Since the prime goal was to limit immigration to Germany and to reduce se-
curity risks posed by immigration, only a few of the proposals put forward by the consulting
bodies for the management of labour were incorporated into the Immigration Act adopted
in 2004; the points system proposed was never implemented (cf. Schneider 2010: 278ff., An-
genendt 2008). The Council of Experts for Immigration and Integration did not continue as
apermanent advisory body.

“Alliance for Labour”

As provided for in its action programme “Contribution towards securing the skilled
labour basis in Germany by labour immigration” of 16 July 2008,* the Federal Government
set up an Alliance to advise the Federal Government on matters relating to the demand for
labour (Alliance for Labour) in the spring of 2009 which was chaired by the former Minister
of Labour and Social Affairs, Olaf Scholz (SPD). The Alliance for Labour was to provide a per-
manent platform for a public debate on the demand for labour in Germany and is also to be
continued by the new Federal Government in the 17th legislative period.

The task of the Alliance is to contribute towards securing the labour basis in Germany.
The future strategic alignment of the alliance for labour will aim for a more regional ap-
proach. Thus, regionally anchored actors in the business environment will be integrated
into the process.

22 Cf.Schneider/Parusel 2009: 13f.
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Survey conducted by the Institute for Employment Research on the national

supply of labour

The Institute for Employment Research in Nuremberg (IAB) has been conducting a
“survey on the aggregate national supply of labour” since 1989. It is regarded as the only
representative survey in Germany that measures the development of the aggregate de-
mand for labour based on reliable statistics. Analyses carried out on the basis of this survey
help to examine the causes and scope of skilled labour shortages and to use this informa-
tion as a basis for advising companies and politicians on how these labour shortages can be
counteracted.

The survey covers all companies and administrative agencies that have atleast one
employee who is liable for compulsory social-insurance payments. A disproportionate,
stratified, random sample of around 75,000 companies and administrations is drawn from
this survey population once a year using an address database from the Federal Employment
Agency’s employment statistics. The random check is broken down into 28 sectors of the
economy, eight categories of company sizes (based on the number of employees liable for
compulsory social-insurance payments) and the 16 Federal Lander. In the fourth quarter of
every year, all companies and administrations involved in this random check receive a let-
ter containing a questionnaire and a brief explanation of the questionnaire. All addressees
arerequested to complete the questionnaire by early November and to return it to the In-
stitute. Companies and administrations that fail to respond to the letter receive a reminder,
requesting them once again to participate in the survey. In 2008, around 13,600 companies
and administrations with a total of 1.8 million employees liable for compulsory social-
insurance payments took part in the survey on the aggregate national supply of labour (cf.
Heckmann/Kettner/Rebien 2009: 5).

In the first, second and third quarter, brief telephone interviews are conducted with
the companies and administrations in order to update developments in the demand for la-
bour on an ongoing basis. On average, these telephone interviews only take five minutes to
conduct. The information provided by the companies and administrations participating in
the survey is extrapolated to the economy as a whole using iterative extrapolation methods.
This enables information backed by statistics to be provided on the demand for labour and
on the progress made in staffing processes in the individual industries and regions and for
the various sized companies. Using a variety of weighting concepts it is possible to highlight
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trends that are not marked by individual examples - as frequently portrayed in the media -
but are deemed to be representative of industries and regions, etc. The data used in the sur-
vey is highly relevant for the Institute for Employment Research’s advice on policy-making

atfederal level and at the level of the Federal Lander as well as in Europe. The survey data is
also used for the purposes of scientific analyses.

Additional mechanisms and analyses

In addition to the representative survey conducted by the IAB, employers’ associa-
tions and economic research institutes also analyse the situation on the labour market in
Germany. In 2009, for instance, the Cologne Institute for Economic Research examined
German industry’s demand for specialists in the area of the so-called “MINT” (mathematics,
informatics, natural sciences and technology) professions (cf. Arbeitgeberverband Gesamt-
metall 2009). The statistics on job vacancies maintained by the Federal Employment Agency
are the most important source of data for any such analyses (cf. Section 3.2.1).

The international employment agency Manpower Inc. carries out the so-called Man-
power Employment Outlook Survey every three months. It is an international comparative
study used to assess future labour market trends in several countries. It uses a representa-
tive sample of employers from throughout the countries where it is conducted, measuring
their expectations regarding the employment situation of their own company over the next
three months. The results are broken down into industries and regions and are noted by
economists, labour market experts and financial analysts. 1,017 employers throughout the
Federal Republic were interviewed for the Manpower Employment Outlook Survey con-
ducted in Germany in the 2nd quarter of 2010 (cf. Manpower Inc. 2009: 4).

Within the framework of the Alliance for Labour launched by the Federal Govern-
ment, a system is currently being developed that will determine the demand for labour (cf.
Section 3.2.1.5).

High priority is attached to so-called job matching within the framework of Germa-
ny’s labour market policy, which involves finding the best fit between job seekers and job
vacancies. From the Federal Government’s perspective, it isimportant to integrate and re-
integrate job seekers into the labour market more swiftly than ever before. To this end, with
the Acton the Reorganisation of Labour Market Policy Instruments (Gesetz zur Neuausrich-
tung der arbeitsmarktpolitischen Instrumente) which entered into force on 1January 2009,
inter alia, job placement was strengthened as the backbone of labour market policy and red
tape was to be slashed (cf. Bundesregierung 2009: 30f.).

However, endeavours to expedite job matching and to find the best possible fit relate
primarily to job seekers who are already residing in Germany. Within the framework of
granting work permits to foreign job seekers and potential labour migrants, matching is
only used occasionally. As Germany does not systematically pursue recruitment of foreign
labour, it is basically up to the respective employer to examine whether a foreign applicant
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is suitable for a certain job. The employer himself must ensure that a foreign applicant
meets the requirements of his business in terms of training, qualifications and language
skills.

However, a priority examination is carried out by the Federal Employment Agency
before a work permit is granted to facilitate matching. Within the framework of an approv-
al procedure carried out within public authorities that is used for foreigners coming from
countries which do not belong to the European Economic Area (EEA) - apart from a few
exceptions - the foreigners authority responsible for issuing the work permit consults the
Federal Employment Agency. This procedure applies both to new labour migrants and to
foreigners who are already residing in Germany. The Federal Employment Agency can only
approve the granting of a residence title for the purposes of pursuing employment if the
employment of foreigners does not result in any adverse consequences for the labour mar-
ket, if no German workers or foreigners who possess the same legal status as German work-
ers with regard to the right to take up employment, or other foreigners who are entitled to
preferential access to the labour market, namely nationals of EEA countries, Switzerland
and foreigners possessing the same legal status as German workers, are available (priority
examination), and if the foreigner is not employed on terms less favourable than those that
apply to comparable German workers. The Federal Employment Agency must hence also
examine, inter alia, whether applicants who have priority and meet the requirements of the
job vacancy are available on the regional or national labour market (cf. Bundesagentur fir
Arbeit2009:19).

Job matching is also of paramount importance for certain types of labour migration
to Germany where foreign workers are placed with German employers, for instance when
guest workers (cf. Section 2.2) and persons in the caring professions are placed in jobs. In
these cases, the central function of placementis undertaken by the Central Placement Of-
fice for Work Abroad and Specialised Workers of the Federal Institute for Employment.

It examines whether certain minimum requirements are met in terms of the applicants’
qualifications, for instance, whether they have a relevant academic degree or vocational
training.

Job matching also plays an indirectrole in respect of labour migrants who are already
residing in Germany as part of the recognition of international qualifications and degrees.
The Central Placement Office for Work Abroad and Specialised Workers of the Federal In-
stitute for Employment has been offering an advisory service on the recognition of interna-
tional qualifications and degrees for the past two years. In principle, a distinction is made
between “non-regulated” and “regulated” occupations and professions. The majority of oc-
cupations and professions in Germany are non-regulated (e.g. mathematicians, physicists,
commercial occupations). There is no statutory provision governing professional or voca-
tional training for these occupations and professions, which means there is no recognition
procedure either; it is actually the employer who has to recognise the qualifications. In this
regard, it may be useful to apply to have professional qualifications assessed. This enables
employers to gain a better understanding of international qualifications and degrees.

a
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Asregards the around 60 regulated occupations and professions (e.g. physicians,
teachers, opticians), entry to, and the entitlement to work in, these occupations and pro-
fessions in accordance with certain statutory and administrative provisions are subject to
proof being furnished that the job applicant holds certain qualifications. Anyone holding
foreign qualifications who would like to work in a regulated occupation or profession must
submit their qualifications to the competent German authorities or relevant professional
association for recognition purposes (cf. Section 3.1.3).

Intercultural skills in relation to job placement

Surveys conducted in the area of job placement by the Federal Employment Agency
and the job centres of the joint initiatives® have shown that there is a need to give more
consideration to the “migration background” attribute in respect of migrants who are look-
ing for jobs (cf. IAQ et al. 2009: 25). According to a study conducted on behalf of the Berlin
Senate Department for Integration, Social Affairs and Labour on the intercultural opening
of the Berlin job centre, the potential offered by persons with a migration background can
be conveyed as an advantage to potential employers in the job placement process, particu-
larly as persons with a migration background tend to speak several languages, are familiar
with other cultures and have experience in living abroad. However, up to now, the major-
ity of placement officers have notreally been aware of these benefits; rather, it seems that
they tend to associate the “migration background” attribute with low qualifications and
poor knowledge of the German language (cf. Stern et al. 2008: 24). Surveys of persons with
amigration background who are looked after as customers in the area of job placement
have highlighted the need to enhance the diversity skills of employment agencies and job
centres so that more productive use can be made of the benefits offered by customers with
amigration background for placement purposes (cf. Schneider et al. 2008: 301.). In this con-
text, the Federal Government and the Federal Employment Agency made an appeal in early
2009 for a greater focus to be placed on the special qualifications and strengths of migrants
atall levels.*

Even in the National Integration Plan of 2007, it was proposed that in the area of inte-
grating migrants into the labour market a greater focus be placed on developing individual
job-seeker profiles, incorporating the special cultural and linguistic assets of persons with
amigration background into the placement process. As such, irrespective of the formal
recognition of professional qualifications, formal and informal knowledge and skills need
to be taken into account in order to make the potential of migrants transparentin the ap-
plication procedure, thereby creating a starting point for job matching aimed at promoting
integration into the labour market (cf. Bundesregierung 2007: 78). One possibility thatis
being discussed is to incorporate certain features and skills of customers with a migration

23 Thejointinitiatives are regional facilities where agencies of the Federal Employment Agency cooperate with local
authorities in order to safeguard integration into the labour market and the management of unemployment ben-
efits in accordance with Book II of the German Code of Social Law.

24 cf. “Starken erkennen, Potenziale férdern - Besondere Qualifikationen von Migranten besser nutzen” (Identifying
strengths - promoting potential - making better use of migrants’ special qualifications), Press Info 012 of the Federal
Employment Agency of 9 February 2009.
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background into the electronic data processing system VerBIS,? which is to be used to help
match job seekers with vacancies; however, this is where issues such as data protection and
the potential for discrimination/stigmatisation need to be taken into account (cf. Stern et al.
2008:30).

In addition to informal skills which labour migrants may bring, it is above all a matter
of determining and recognising formal occupational and professional skills, examination
achievements and certificates and qualifications, all of which have commanded special
attention recently. Studies conducted have shown that migrants tend to be overqualified
for their jobs and that some skills they offer, many of which are urgently needed, tend not to
be used to their full potential, for instance, because qualifications acquired abroad are not
recognised (“brain waste”; cf. Englmann/Miiller 2007). In Germany, the Federal Linder are
responsible for assessing occupational and professional skills and for recognising qualifica-
tions acquired abroad, yet the regulations issued by the Federal Lander tend to vary. For oc-
cupational profiles that are not regulated by governments or other government agencies,
self-governing bodies such as professional associations or chambers may be responsible
for recognising qualifications.?® In addition to the regulated occupations and professions
found mainly in healthcare, teaching, technology, crafts and engineering, the administra-
tion of justice, the food industry, agriculture and forestry, accountancy and taxation, there
are also occupational profiles where persons wishing to take up employment do not require
any special recognition procedure.?”’ However, depending on which Federal Land and/or
what chamber is responsible, the requirements tend to vary greatly. This is what prompted
several Federal Lander to publish information brochures providing information about the
recognition of international school and vocational qualifications and indicating the organi-
sations to which applications for the recognition of qualifications should be sent.

The Central Office for Foreign Education as the competent agency of the Standing
Conference of the Ministers of Education and Cultural Affairs of the Ladnder in the Federal
Republic of Germany manages the ANABIN database. ANABIN stands for “Anerkennung
und Bewertung ausldndischer Bildungsnachweise” (Recognition and Evaluation of Foreign
Education Certificates).?® The aim of the ANABIN database is to inform the responsible min-
istries in the Federal Lander, universities and other authorities responsible for the recogni-
tion of foreign university qualifications and the interested public about foreign university
systems and their qualifications.

25 With the administrative software VerBIS (job placement, career guidance and information system), the programmes
for career guidance and job placement which had previously been separate were integrated in 2005/2006. With the
exception of local authorities responsible for the long-term unemployed which use their own software, all employ-
ment agencies and communities use this career guidance and job placement software.

26 Owing to the large number and heterogeneity of recognition procedures, the individual systems and mechanisms
cannot be outlined in detail in this study. For information on occupational and professional profiles, please consult
1Q 2007: 251f.; for comprehensive information on the general problem associated with recognising international
qualifications in Germany, please consult Englmann/Miiller (2007).

27 Inprinciple, a distinction is made in Germany between regulated academic professions, non-regulated academic
professions and occupations defined in the Crafts Code (Handwerksordnung) and the Vocational Training Act
(Berufsbildungsgesetz).

28 http://[www.anabin.de
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Deficits in the area of recognition

Owing to the lack of transparency regarding the competencies and the large number
of contact partners in the federal system, it can be difficult, if not impossible, for new immi-
grants to have their qualifications recognised (IAQ et al. 2009: 138).%° The possibility of hav-
ing qualifications recognised also depends on the quality of the professional qualifications.
According to a study conducted by the Institute for Work, Skills and Training at the Univer-
sity of Duisburg-Essen, for instance, one-third of immigrant academics receiving unem-
ployment benefits in accordance with Book II of the German Code of Social Law managed to
have their qualifications recognised whereas only one-tenth of skilled migrants managed
to have their vocational training certificates recognised. As such, major disparities were
identified in terms of the immigrants’ country of origin. This manifested itself most nota-
bly in the group of ethnic German resettlers from Eastern Europe. In this group, between
one-third and just under 50 percent have a vocational training qualification that was not
recognised in Germany (cf. Brussig et al. 2009: 7). The representative “Sample Survey of
Selected Migrant Groups in Germany” conducted among the five largest groups of foreign-
ersresiding in Germany?° in 2006/2007 showed that just under half (48.4 percent) of labour
migrants participating in the survey who had completed vocational training in their coun-
try of origin had not managed to have the occupation in which they had trained formally
recognised in Germany. The quota was particularly high among Turkish nationals (52.7
percent) and Polish nationals (56.5 percent) (cf. Babka von Gostomski 2010: 98f.). Integra-
tion experts involved in the area of integration into the labour market have also identified
aneed for advisory services on the recognition of immigrants’ qualifications. Owing to the
heterogeneous structure, however, immigrants do not yet have any nationwide possibilities
of subsequently acquiring qualifications (for instance, by having direct access to or being
able to prepare themselves for a German vocational examination; cf. IAQ et al. 2009:1361.).

The various actors in the Federal Government and the Federal Lander have been dis-
cussing the recognition of international qualifications since the National Integration Plan
was presented in 2007. In it, the Federal Lander had sought to gain support and had advo-
cated making better use in the national economy of school leaving certificates, vocational
training certificates and higher education degrees earned abroad by immigrants, propos-
ing that partial recognition (establishing the partial equivalence of qualifications) and
targeted adjustment qualifications be considered. It is now planned, as a common goal of
the Federal Government and the Federal Lander, to expand and enhance the possibility of
recognising vocational training qualifications acquired abroad in the short term. All groups
of migrants are to be assured that any qualifications they acquired abroad will be examined
swiftly for recognition purposes and that they will be given the opportunity to subsequently
acquire or to complement the necessary qualifications sooner rather than later (cf. Bundesr-
egierung 2007: 28; 2008: 24, 45).

29 Empirical analyses conducted within the framework of this study have shown that the lack of recognition of existing
qualifications is having the same detrimental effect in terms of reducing the opportunities for ceasing to draw ben-
efits and reducing access to employment as the lack of qualifications, vi. IAQ et al. 2009: 126f.

30 Turkish nationals, persons holding the nationality of a country that was part of the former Yugoslavia as well as
Polish, Italian and Greek nationals.
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After taking stock of the situation, BAMF, which is responsible for developing a con-
cept for the recognition of higher education degrees awarded in other countries, identified
four key obstacles to the integration of skilled migrants into the workforce:

Fragmentation of competencies of career guidance services,

Lack of transparency in recognition procedures,

Poor usability of official qualification recognition notices and

Lack of networking among the competent agencies and of integration of services.

Latest developments and future measures

With regard to the readjustment qualifications of immigrants, strategies have been
developed in recent years within the framework of a joint working group comprising the
Federal Ministry of the Interior, BAMF and the Otto-Benecke Foundation for upgrading
the academic and linguistic qualifications of migrant academics. On 5 February 2009, the
Standing Conference of the Ministers of Education and Cultural Affairs of the Lander in
the Federal Republic of Germany set up a “Working Group of the Federal Government and
the Lander on recognition procedures”.’' In the report it presented in September 2009, the
Working Group recommended that standard regulations be established for all qualifica-
tions in the form of an Act to be drawn up by the Federal Government in cooperation with
the Federal Lander. It also recommended enhancing the procedure according to which
networking is improved between the competent agencies, inter alia, by expanding the
Central Office for Foreign Education as well as upgrading the skills of the staff employed by
agencies responsible for the recognition of foreign qualifications with a view to establish-
ing standard decision-making practices for the more efficient coverage of foreign qualifica-
tions.

On 9 December 2009, the Federal Cabinet adopted a concept paper drawn up by the
Federal Ministry of Education and Research which will develop a statutory amendment
in order to assess and recognise the qualifications of persons immigrating to Germany
(cf. Bundesregierung 2009a). Among other things, a legal entitlement to an individual
recognition procedure is to be introduced for all those who have acquired vocational and
professional qualifications abroad. This entitlement is to cover regulated occupations and
professions as well as non-regulated occupations and professions. If it is established that
the foreign qualification is equivalent to the German qualification, the competent agency
is to confirm this (“recognition”). If the qualification certificates are not fully equivalent to
the German qualifications, possibilities are to be created to recognise parts of the qualifica-
tion at the very least (establishment of partial equivalence). The main gaps and any need for
readjustment qualifications in relation to comparable German qualifications are also to be
established and documented. In addition, information is to be provided on the availability

31 cf.Response of the Federal Government Commissioner for Migration, Refugees and Integration, Minister of State
Prof. Dr. Maria Bohmer, of 30 June 2009 to the written inquiry submitted by the Member of the Bundestag, Sevim
Dagdelen, Bundestag printed paper 16/13710, p. 1f. The Working Group has consulted the “German Qualification
Initiative” within the framework of the education summit of 22 October 2008 in Dresden at which the Federal Gov-
ernment and Federal Lander agreed to launch activities in a bid to promote and assist lifelong learning.
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of relevant measures. The intention behind this is to enable migrants wishing to have their
qualifications recognised to participate in targeted readjustment qualification measures
(cf. BAMF/EMN 2010: 47). At the end of 2010, the second report of the Working Group of the
Federal Government and the Ldnder on “Recognition procedures” is to be presented. This
reportis intended to supplement the cornerstones and is to be used as the basis for drawing
up a bill.*?

Provision is to be made, inter alia, for setting up central points of initial contact where
all immigrants seeking recognition of their qualifications will receive advice and will be
pointed in the direction of the competent public authorities or agencies. The various agen-
cies for vocational integration are to be involved in the process and interface management
is to be developed on this basis in order to coordinate the advisory services on prospects on
the labour market, recognition of qualifications, advanced training and readjustment or
complementary qualifications.

Recognition granted by the competent agencies would hence need to be taken into
account in the area of job placement for job seekers. Similar to the issue of language skills,
forinstance, this would need to be incorporated into the customer’s qualifications profile
in the IT application VerBIS (cf. Fn. 25). VerBIS is based on the structure of German qualifica-
tions and has up to now offered no other option for persons whose qualifications are not
recognised than to declare them as “auxiliary staff” in their respective fields (cf. IAQ et at.
2009:136, 206). The Federal Employment Agency has meanwhile created a separate cate-
gory for persons holding foreign qualifications in VerBIS so that their professional skills can
be incorporated into the matching process. It may be useful for employers wishing to fill job
vacancies if the foreign qualifications are mentioned here (cf. Englmann/Miller 2007: 204;
Bundesregierung 2008: 46).

From the perspective of German employers’ associations, it is a top priority to cre-
ate more transparency in relation to the skills behind qualifications, particularly in cases
in which itis not (or not yet) possible to formally recognise professional qualifications ac-
quired abroad. After all, it is not the formal qualifications but the employee’s actual skills
that are crucial and should be identifiable for the employer (cf. Englmann/Miiller 2007:
238).

Recognition of professional qualifications acquired in the EU Member States

Foreign qualifications of immigrants from other EU Member States for occupations
and professions that are regulated in the host country are recognised within three months
in accordance with Directive 2005/36/EC of the European Parliament and of the Council of
7 September 2005 on the recognition of professional qualifications, which has been trans-
posed fully into German law. The Directive specifies the provisions according to which a
Member State which makes access to a regulated occupation or the pursuit of such an oc-

32 Bundestag stenographic record, no.17/9 of 3 December 2009, p. 655 (Contribution by Parliamentary State Secretary,
Dr. Helge Braun).
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cupation contingent on the applicant holding certain professional qualifications will rec-
ognise the professional qualifications acquired in another or several other Member States
giving access to this profession. The Directive not only applies to EU nationals who wish to
pursue a regulated occupation or profession in another Member State but in certain cases
also to third-country nationals whose qualifications were recognised in another Member
State, for instance, if the training is equivalent to the relevant provision under German

law. As arule, the chambers carry out a so-called “examination of foreign occupational or
professional qualifications in order to establish whether they are equivalent to the relevant
German qualifications”. As such, the German training occupation that was up-to-date when
the foreign qualification was acquired is compared to the foreign training occupation. Both
examinations or certificates of professional competence must be deemed “equivalent”. The
recognition of training certificates and certificates of professional competence issued by a
Member State of the European Union or any other State Parties is requlated in the Vocation-
al Training Act (Berufsbildungsgesetz). It proved to be difficult to transpose the Directive
into German law, inter alia, as amendments had to be made to over 100 laws and ordinances
atfederal and Lénder level.

The aim of the Residence Act is to facilitate and shape immigration to Germany giv-
ing due consideration to the country’s admission and integration capacity and the econom-
icand labour market interests of the Federal Republic. Integration needs to be seen as a task
thatis incumbent upon the Federal Government, the Federal Lander and local authorities.
With the “National Integration Plan” adopted in 2007, a number of important fields of ac-
tion requiring integration work were identified (cf. BAMF/EMN 2010: 32). They include:

Improving integration courses,

Promoting the German language from the very start,

Ensuring good education and vocational training, improving labour market op-
portunities,

Improving the life situation of women and girls,

Enhancing gender equality,

Living cultural diversity and strengthening intercultural skills,

Supporting integration in the communities,

Culture and integration,

Integration through sports,

Strengthening integration through civic commitment and equal participation,
Promoting the diversity of the media and science.

Within the framework of the nationwide integration programme pursuant to Section
45 of the Residence Act, there is a particular focus on the area of “recognising foreign quali-
fications”.
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Integration courses

In order to safeguard the integration of immigrants, all legal immigrants can partici-
pate in a basic state-run integration course that is intended to assist them with their own in-
tegration efforts.** The integration course comprises a basic and advanced language course
of identical duration to provide an adequate knowledge of the language and an orientation
course. In order to enable participants in a language course to proceed at their own learn-
ing pace, the course has a modular structure and is divided into six modules. The aim of the
language course is for students to acquire “adequate proficiency” in the German language.
This enables immigrants to deal on their own with everyday situations, to conduct conver-
sations and express themselves in writing commensurate with their age and education.
At present, there are seven different concepts for the various target groups of integration
courses that are binding throughout the entire Federal Republic. The learning content
and learning progression of these integration courses are oriented to the respective target
group. The orientation course is intended to help immigrants develop an understanding
of the German political system, specifically the values of the democratic political system,
the party system, Germany’s federal structure, the welfare state, equal rights, tolerance and
freedom of religion. This is intended to help immigrants to find their feet in the new society
and to identify with their new environment.

In order to prove they have adequate proficiency in the German language, immi-
grants must pass the test for immigrants, a graded language test. The Ordinance on the
Implementation of Integration Courses for Foreigners and Repatriates (Integrationskurs-
verordnung) regulates the details of the integration courses, in particular the organisation,
duration and learning content as well as the admission procedures for training providers.

Counselling for adult immigrants

Since the entry into force of the Immigration Act, the counselling services sponsored
by the Federal Government have been pooled and restructured. Since January 2005, coun-
selling has been provided for adult immigrants aimed mainly at initiating and support-
ing the integration process by providing professional advice in each individual case (case
management). This counselling serves to analyse the skills of the immigrants, to develop
an individual support plan together with the individuals concerned and to accompany its
implementation. The counselling for adult immigrants is provided by the Federal Office for
Migration and Refugees, which has set up a nationwide network of counselling centres for
this purpose.

Projects aimed at fostering the integration of immigrants
The Federal Government supports projects for the social integration of immigrants
with permanentresidence status. These community-oriented projects are primarily aimed

33 The precise conditions that entitle foreigners to attend an integration course are specified in Sections 44 and 44a of
the Residence Act. In addition to new immigrants, migrants already residing in the Federal Republic of Germany can
also attend an integration course and may even be obliged to do so - provided they are drawing the basic benefits
for job seekers. All they need to pay is € 1 per hour; integration courses are free for immigrants drawing basic ben-
efits and for ethnic German repatriates (cf. BAMF/EMN 2010: 33).
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atintegrating immigrants into the local community, at prevention (prevention of violence,
drug prevention, conflict management), at strengthening the immigrants’ existing skills,
intercultural skills, parenting skills and social skills by providing educational leisure activi-
ties with a view to improving mutual acceptance and the ability of the German population
and immigrants to live side-by-side. In the context of this community-oriented project
work, greatimportance is attached to ensuring proper networking and co-operation of all
players involved in the integration process and to promoting civic commitment.

The following data on labour migration to Germany and the Charts in the Annex are
based on four different data sources that provide benefits in terms of reliability and pan-
European comparability as well as certain weaknesses. These sources consist of the Labour
Force Survey (LFS) within the representative “microcensus” household survey (Charts Al to
Al18 in the Annex), the employment statistics of the Federal Employment Agency and the
annual statistics on job vacancies of the EU statistics authority Eurostat (Charts A19 to A21)
and, in order to analyse the number of labour migrants coming to and leaving Germany,
the Central Register of Foreign Nationals (Charts A22 to A33).

The employment statistics of the Federal Employment Agency represent the most
detailed data source on the employment of foreign nationals in Germany. They contain
data on the number of employees liable for compulsory social-insurance payments in Ger-
many according to various parameters, including nationality and gender. However, the
German employment statistics are based on a completely different concept than the con-
cept of gainful employment used at international level. The former are based on reports
by employers on the various pillars of social insurance (pension insurance, unemployment
benefit insurance, health insurance and nursing care insurance). They do notinclude all
gainfully employed persons who are not liable for compulsory social-insurance payments,
such as civil servants, self-employed persons, persons who work in the family business with-
out payment and persons who only work in so-called “mini-jobs” earning up to € 400 per
month. The Federal Employment Agency statistics on workers liable for compulsory social-
insurance payments therefore only reflect a share of around 75 to 80 percent of all actually
gainfully employed persons. In accordance with the labour force concept of the Interna-
tional Labour Organisation (ILO), by contrast, the term “gainfully employed persons” refers
to all persons aged 15 and over who completed at least one hour’s paid labour in the refer-
ence week or worked as self-employed persons or in the family business without payment or
who are undergoing training. In accordance with the ILO definition, they include persons
who earn less than € 400 per month (who are not liable for compulsory social-insurance
payments), soldiers, persons undergoing basic or further military training and persons
performing civilian service. This means the statistics based on the ILO definition of gainful
employment are more suitable for the international comparability of data on employment/
gainful employment.
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Asin the EMN context, this study is aimed at achieving the best possible compara-
bility of data supplied by the individual Member States, there is another reason why the
employment statistics of the Federal Employment Agency were not used. Similar to the ad-
ministrations in France and the Netherlands, the Federal Employment Agency has its own
national classification of occupations for employment statistics. This is not compatible with
the classification based on the ISCO-88 (International Standard Classification of Occupa-
tions) system used by the majority of other EU countries. Although the Federal Employment
Agency will be using a revised classification of occupations from 2010 onwards, meaning
that 93 percent of occupations will correspond to the ISCO Classification of Occupations
(ISCO-08), which has also been updated, this reform came too late for this study. In order
to facilitate the best possible comparability of national data, a decision was taken to use
the less accurate data source that is more likely to facilitate pan-European comparability
of data, namely the Labour Force Survey. The employment statistics in the LFS are based on
ISCO-88. The LFS is carried out in Germany in connection with the microcensus. As it is a sur-
vey rather than a full census, the data determined on the basis of the LES is not precise, but
represents extrapolations on the basis of the survey of 1 percent of households in Germany.
All the data on the basis of the LFS mentioned in this study has been rounded up or down to
the nearest 1,000. For the purposes of this study, the Federal Statistical Office commissioned
aspecial evaluation of the microcensus (cf. Charts Al to A18 in the Annex).

Statistics on job vacancies registered with the Federal Employment Agency

In the Federal Republic, the Federal Employment Agency keeps the official statistics
on the labour market on the basis of Book III of the German Code of Social Law and on the
basic security for job seekers pursuant to Book II of the Code of Social Law. This includes,
inter alia, unemployment statistics, employment statistics, statistics on state-funded jobs
and statistics on joint households, their members and the benefits paid under Book II of the
Code of Social Law for all regions in Germany.

The statistics kept by the Federal Employment Agency on the job vacancies registered
arerelevant for the trend in the number of job vacancies discussed in the following and in
the Annex to this study. Job vacancies registered involve jobs with an envisaged employ-
ment duration of more than seven calendar days which have been registered with the Fed-
eral Employment Agency as job vacancies. Jobs for freelancers, the self-employed and jobs
registered with private employment agencies are not an integral part of the job vacancies
registered as they do not come under the definition of employment within the meaning of
Section 7 of Book IV of the Code of Social Law and as unemployed persons are not obliged
to acceptjobs involving an entrepreneurial risk. Furthermore, companies are not obliged
to notify the labour authorities of their job vacancies. Rather, they take decisions based on a
number of different criteria as to what job vacancies they wish to notify the labour authori-
ties of and what job vacancies they do not. Surveys conducted on the aggregate national
supply of labour, which include all job vacancies, reveal, for instance, that over a period of
three years the registration rate for job vacancies to be filled immediately was over 70 per-
cent for low-skilled workers, whereas it was only 35 percent for academics (cf. Kettner/Stops
2008: 7). The statistics on job vacancies registered are therefore not representative of the
number of job vacancies actually available at a specific point in time and the figures shown
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tend to be much lower. The actual number of job vacancies in Germany is determined using
arepresentative survey of the aggregate national supply of labour, which also provides the
basis of the statistics kept by Eurostat (cf. below and Section 3.1.1).

As far as the job vacancies registered with the labour authorities are concerned, a dis-
tinction needs to be made between “ordinary” jobs and “state-funded” jobs. The so-called
“ordinary” jobs are non-state-funded jobs in which employees are liable for compulsory
social-insurance payments, they do not, however, include permanent job openings, jobs of-
fered by job centres, telework, seasonal work, part-time work leading into retirement, jobs
offered by personnel service agencies, jobs for guest workers and domestic help for persons
in need of nursing care. State-funded jobs comprise jobs offered by personnel service agen-
cies, job creation measures, infrastructure measures that create jobs and subsidised quasi-
employment jobs.

The job vacancies registered are classified according to the Classification of Economic
Activities, Edition 2008, which is used as a basis for the official statistical recording of the
economic activities of enterprises, local units and other statistical units in Germany. It com-
prises the hierarchically structured classification of economic activities broken down into
21 sections, 88 divisions, 274 groups, 617 classes and 841 subclasses. It facilitates the statisti-
cal allocation of all economic activities. Generally, all the data is also collected according to
occupational areas on the basis of the national Classification of Occupations; the so-called
major groups reflect all training and job descriptions used within the Federal Employment
Agency.** However, at present, there are no statistics available (as yet) on job vacancies reg-
istered that are broken down into occupations. Owing to changes made in the recording
system, there have been and continue to be major quantitive disparities between the vari-
ous levels of the hierarchy regarding the classification of occupations since 2009. As these
changes also mean that the data can no longer be compared to the data of previous years,
the job vacancies reflected in the Federal Employment Agency’s statistics are merely shown
according to the national Classification of Economic Activities within the framework of this
study.

Eurostat annual statistics on job vacancies

The EU Member States have agreed to count the number of job vacancies (also re-
ferred to as “vacancies” or “uncovered labour demand”) as well as the vacancy rates (i.e. the
ratio between the number of job vacancies and the aggregate demand for labour which
results from the sumn total of employees and job vacancies at a given time) for a total of 21
economic sectors. The latter is based on the statistical classification of economic activities in
the European Community NACE Rev. 1.1 and Rev. 2 (cf. Eurostat 2008; for a rough structure

34 Cf. Bundesagentur fiir Arbeit (2010): Arbeitsmarkt in Zahlen, Gemeldete Stellen Deutschland Dezember 2009, p. 4.
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of economic areas in particular ibid.: 61).%° So far, this data has been shown per calendar
year but from 2010 onwards, the Member States are obliged also to provide Eurostat with
quarterly statistics.?® Contrary to the national definition used by the Federal Employment
Agency, a ‘job vacancy’ is defined here as a “paid post that is newly created, unoccupied, or
about to become vacant, a) for which the employer is taking active steps and is prepared to
take further steps to find a suitable candidate from outside the enterprise concerned; and b)
which the employer intends to fill either immediately or within a specific period of time.”%”
Ajobvacancy thatis only available to internal candidates is therefore not deemed to be a
job vacancy.

By the same token, unlike the national statistics, this means it is not relevant whether
the employer actively notifies the labour authorities of the job vacancy (cf. above), but mere-
ly that the vacancy exists. This fact alone explains why the Eurostat statistics show a higher
number of job vacancies than the national statistics.

Microcensus and the European Labour Force Survey

The European Labour Force Survey (LFS) is a sample survey of private households that
is carried out at regular intervals on the basis of common definitions, classifications and a
uniform list of variables, providing a unique source of information for comparable Europe-
an data on the labour market.*® In Germany, the LFS together with the microcensus provides
official representative statistics of the population and the labour market. Each year, there
is a sampling fraction of 1 percent of all households, totalling around 390,000 households
with around 830,000 persons.

The microcensus provides information about gainful employment, occupations
trained in and pursued as well as job and company-related variables. The microcensus
supplies statistical information in a detailed subject-related way, providing a regional
breakdown on the population structure, the economic and social situation of the popula-
tion, families, consensual unions and households, on employment, job search, education/
training and continuing education/training, and on the housing and social situation. The

35 NACE s the acronym from “Nomenclature statistique des activités économiques dans la Communauté européenne”.
Under European law, the general use of the system is compulsory in all Member States ( cf. Council Regulation (EEC)
No. 3037/90 of 9 October 1990 on the statistical classification of economic activities in the European Community, Of-
ficial Journal No. L. 293 of 24 October 1990, p. 1, amended by Council Regulation (EEC) No. 761/93 of 24 March 1993, Of-
ficial Journal L 83 of 3 April 1993, p. 1, and amendment, Official Journal L159 of 11 July 1995, p. 31 as well as Regulation
(EC) No.1893/2006 of the European Parliament and of the Council of 20 December 2006 establishing the statistical
classification of economic activities NACE Revision 2 and amending Council Regulation (EEC) No. 3037/90 as well as
certain EC Regulations on specific statistical domains, which in turn were amended by Article 14 para. 1 sentence 2 of
Regulation (EC) No. 295/2008 of the European Parliament and of the Council of 11 March 2008 concerning structural
business statistics, Official Journal L 97 of 9 April 2008, p. 13-59).

36 Thedataindicated in the row of figures in Chart A21 refers to NACE Rev. 1.1. Data pursuant to NACE Rev. 2 is only
available from 2008 onwards.

37 Article 2 no.1, Regulation (EC) No. 453/2008 of the European Parliament and of the Council of 23 April 2008 on quar-
terly statistics on Community job vacancies, Official Journal L 145 of 4 June 2008, p. 234-237.

38 Community Regulation (EC) No. 577/98 of 9 March 1998 on the organisation of a labour force sample survey in the
Community as well as Commission Regulation No. 1575/2000 of 19 July 2000 implementing Council Regulation (EC)
No. 577/98 on the organisation of a labour force sample survey in the Community concerning the codification to be
used for data transmission from 2001 onwards provide the statutory basis of the Labour Force Survey.
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European Commission uses the LFS as a tool for providing comparable statistical informa-
tion on the level, structure and development of gainful employment and unemployment in
the Member States.

With regard to using data from the LFS, it needs to be borne in mind that until 2004,
the microcensus was carried out in a fixed reference week in the spring of each year. Until
2004, there were no monthly results available on unemployment. From 2005 onwards, the
microcensus was carried out as a continuous survey with a so-called “moving reference
week”. In this type of survey, the entire survey volume is distributed evenly over all calendar
weeks of the year, with the last week preceding the survey being the reference week. This
means it is also possible to provide average results over the course of the year. However,
owing to the complex conversion resulting from this very far-reaching amendment in the
survey design of the microcensus, it is recommended that only limited use be made of the
statistics on gainful employment of the International Labour Organisation for the years
2005 and 2006.

The LES records demographic, social and economic variables for the employed, un-
employed and inactive population. The tables included in the database of the EU Statistical
Office (Eurostat) merely represent a small, albeit important part of the total LFS data avail-
able. In order to describe and analyse the gainful employment of foreigners in Germany
(annual statistics), the Federal Statistical Office commissioned a special evaluation for the
purposes of this study (cf. Charts Al to A18 in the Annex). Considering the statistics available
between 2004 and 2009 inclusive, these statistics provide insight into the numerical trend
of gainful employment, with a distinction being made between four categories (highly
qualified migrants, skilled migrants, low-skilled migrants and others). Further distinctions
were made according to the nationality of the gainfully employed persons and selected
groups of occupations. It was possible to form groups for nationalities (e.g. “EU-14”, third-
country nationals).

Itis worth noting that the LFS provides the results of a representative survey. The sta-
tistics used for this study are therefore extrapolations.

Central Register of Foreign Nationals

The Central Register of Foreign Nationals is a nationwide database containing
personal data that is centrally managed by BAME. It comprises a general database and a
separate visa file. It contains, inter alia, detailed data on foreign nationals who are not just
residing temporarily in the Federal Republic or who have been residing in the Federal Re-
public for the past ten years. Based on cut-off dates, the Central Register of Foreign Nation-
als provides, inter alia, information on how many persons were granted a residence title in
a certain period of time and on what legal basis these titles were granted. The data available
can be broken down into gender, age groups and nationality and can be limited to specific
regions. It provides a reliable basis for measuring the number of foreign nationals who have
immigrated to Germany and the number of those who have left Germany.
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However, one restriction that applies is the fact that it is not possible to trace back
how many residence titles were granted for any number of years. On the one hand, the
Central Register of Foreign Nationals was only accorded the legal basis for storing data on
the number of residence titles granted in December 2005, whereas, on the other, older da-
tabases are no longer available and can therefore no longer be used. Within the framework
of this study, detailed data based on the Central Register of Foreign Nationals is only avail-
able on the number of residence titles granted for employment purposes in 2007, 2008 and
2009.

An evaluation was conducted of data from the Central Register of Foreign Nationals
broken down into the following residence titles for the purposes of this study (cf. Charts A22
to A33 in the Annex):

Highly qualified migrants (Section 19 of the Residence Act):
settlement permit for highly qualified migrants;

Residence titles to pursue employment (Section 18 of the Residence Act);

Residence permits for research purposes
(Section 20 subsection 1 of the Residence Act);

Residence permits for the purpose of self-employment
(Section 21 of the Residence Act).

Foreign nationals who were granted a residence permit for the purposes of carrying
out aresearch projectin Germany can be viewed as highly qualified migrants but they are
also interesting as a separate group and are therefore treated separately from highly quali-
fied migrants who have been granted a settlement permit pursuant to Section 19 of the
Residence Act. It is also worth noting that highly qualified migrants do not always reside
in Germany on the basis of Section 19 of the Residence Act, but often as IT specialists on the
basis of Section 18 of the Residence Act. However, foreign nationals who hold a residence
permit pursuant to Section 18 of the Residence Act cannot be identified unequivocally as
highly qualified migrants according to the Central Register of Foreign Nationals as this
legal basis is available to a large number of unskilled workers or persons with low qualifica-
tions. The immigration of researchers from third countries is not always based on Section 20
of the Residence Act, but in some cases also on Section 18 of the Residence Act. In this case,
however, it is not possible to quantify them individually.

Since 2009, it has been possible to make a distinction between the purposes for which
aresidence permit was granted to foreigners wishing to take up employment pursuant to
Section 18 of the Residence Act as new reasons for storing data were incorporated into the
Central Register of Foreign Nationals when the Labour Migration Control Act entered into
force. Since March 2009, the Central Register of Foreign Nationals has not only provided
information on the purpose of employment for which residence permits were granted in



WORKING PAPER 32 - SATISFYING LABOUR DEMAND THROUGH MIGRATION IN GERMANY

general, but also breaks this information down into residence permits granted for the pur-
pose of taking up low-skilled or unskilled employment (Section 18 subsection 3 of the Resi-
dence Act), residence permits granted to foreigners for employment on the basis of a legal
ordinance issued by the Federal Ministry of Labour and Social Affairs (Section 18 subsection
4 sentence1of the Residence Act) and residence permits issued for the purpose of taking up
employment when there is a public interest (Section 18 subsection 4 sentence 2 of the Resi-
dence Act). Residence permits for the purpose of employment for skilled foreigners whose
deportation has been suspended pursuant to Section 18a of the Residence Act are not evalu-
ated in this study as it cannot be generally assumed that the persons in question entered
Germany for the purpose of pursuing gainful employment. This labour migration does not
constitute managed labour migration within the meaning of this study.

A special evaluation of the microcensus commissioned by the National Contact
Point of the EMN for the purposes of this study revealed thatin 2009, there were a total
of 38,365,000 gainfully employed persons in Germany (cf. Table 1and Chart A16 in the
Annex),**17,679,000 (46 percent) of whom were women. On 1 January 2009, the total popu-
lation was 82,002,356 persons.* Whereas there has been a decline in the population since
2004 (82,531,671 persons), the number of gainfully employed persons has risen (35,286,000
persons in 2004).

Itis striking that the number of gainfully employed foreigners from non-EU countries
in Germany has risen in absolute terms from 1,901,000 persons in 2004 to 1,937,000 in 2009.
However, in relation to the total number of gainfully employed persons, the share of third-
country nationals fell from 5.4 percent in 2004 to 5 percent in 2009. The share of women in
the total number of gainfully employed third-country nationals was 40.5 percent in 2009.

Chart A17 shows that in 2009 around 23.4 percent of gainfully employed third-coun-
try nationals in Germany were highly qualified migrants (454,000 out 0f 1,937,000 persons).
Ataround 54.4 percent (1,054,000 persons), the majority of third-country nationals can be
allocated to the group of skilled migrants. 20 percent (around 389,000 third-country na-
tionals) were low-skilled migrants.

1,030,000 gainfully employed persons, of whom 399,000 were women (38.7 percent)
in 2009, were nationals of an EU-14 country.* There has been hardly any change in the total
number of EU-14 nationals compared to 2004 (1,000,000 were EU-14 nationals, the share of
women was 38.6 percent). The share of EU-14 nationals in the total number of gainfully em-
ployed persons has remained more or less steady over the years. It has fluctuated between
2.7 and 2.8 percent.

39 Extrapolated, rounded up value based on the Labour Force Survey/microcensus.
40 Source: Eurostat (database query made on 18 April 2010).

41 Belgium, Denmark, Finland, France, Greece, Ireland, Italy, Luxembourg, Netherlands, Austria, Portugal, Sweden,
Spain, United Kingdom.
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The share of EU-10 nationals* in the total number of gainfully employed persons was
0.8 percent (313,000 persons) in 2009, which represents an increase. In 2005, the figure
was 212,000 persons (0.6 percent of the total number of gainfully employed persons).* The
number of gainfully employed EU-2 nationals (Romania, Bulgaria) in 2009 was 75,000. This
accounts for 0.2 percent of all gainfully employed persons. In 2004, only 31,000 EU-2 nation-
als in Germany were gainfully employed (cf. Table 1).*

Table 1: Gainful employment in Germany (2004-2009)

2004 2005 2006 2007 2008 2009

Total number of gainfully

e [ o 35,268,000 36,223,000 37,023,000 37,841,000 38,439,000 38,365,000

Third-country nationals 1,901,000 1,759,000 1,799,000 1,869,000 1,923,000 1,937,000
EU-14 nationals 1,000,000 1,028,000 1,026,000 1,047,000 1,058,000 1,030,000
EU-10 nationals 212,000 229,000 262,000 285,000 313,000
EU-2 nationals 31,000 48,000 62,000 64,000 71,000 75,000

Turkish nationals account for the majority of the group of third-country nationals.
Chart A17 shows that in 2009 around 672,000 gainfully employed persons were Turkish na-
tionals. 222,000 of them were women (33 percent). Turkish nationals dominate in absolute
terms both in the group of highly qualified gainfully employed persons (within the mean-
ing of this study, ISCO categories1to 3) and also in the group of skilled migrants and low-
skilled migrants. However, in the group of highly qualified gainfully employed persons,
Turkish nationals are less dominant than they are among skilled migrants and low-skilled
migrants. 99,000 Turkish nationals were employed as highly qualified migrants, with
412,000 being employed as skilled migrants and 150,000 as low-skilled migrants. In relation
to all levels of qualifications taken together, Croatian nationals (155,000 gainfully employed
persons) accounted for the second largest nationality group of third-country nationals and
nationals from Bosnia and Herzegovina (105,000) accounted for the third largest national-
ity group. Russian nationals (104,000) ranked fourth and Serbian nationals (98,000) ranked
fifth. Turkish nationals (99,000) account for the majority of the group of highly qualified
migrants, followed by Croatian nationals (38,000) and US nationals (35,000). In the group
of skilled migrants, Turkish nationals (412,000) again account for the majority, followed

42 Nationals of the countries of Estonia, Latvia, Lithuania, Malta, Poland, Slovak Republic, Slovenia, Czech Republic,
Hungary and Cyprus which joined the EU in 2004.

43 Itisnot possible to provide statistics on EU-10 nationals for the year 2004 owing to a lack of structural detail.

44 TItis possible that the number of gainfully employed nationals from the EU-10 and EU-2 countries is higher than in-
dicated here as many seasonal workers are not included in the LFS since they are only residing temporarily in Ger-
many.
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by Croatian nationals (93,000) and nationals of Bosnia-Herzegovina (62,000). In the group
of low-skilled migrants, Russian nationals come third (23,000) behind Turkish nationals
(150,000) and Croatian nationals (24,000).

In relation to important individual employment categories, it was established for
the year 2009 that the share of foreign workers (third-country nationals and EU nationals)
in the total number of gainfully employed persons was highest in the categories of “house-
keeping and restaurant services workers” (ISCO 512) and “labourers in mining, construc-
tion, manufacturing and transport” (ISCO 93), accounting for around 22.6 percent and
17.2 percent, respectively. Within these percentages, the share of third-country nationals
is much higher than the share of EU nationals. In 2004, these employment categories were
already showing a comparatively high share of labour immigrants (cf. Chart A18).

In Germany, there are two sets of data that are collected on an ongoing basis and
provide information about the demand for labour and unfilled job vacancies in various
branches of industry and occupational areas. These are the ongoing, so-called employment
statistics of the Federal Employment Agency and data collections by the Institute for Em-
ployment Research on the aggregate national supply of labour.

The employment statistics of the Federal Employment Agency encompass, inter alia,
job vacancies registered with employment agencies and with the joint initiatives of the Fed-
eral Employment Agency and local authorities. They are published every month. However,
up to now, this data has only been broken down into the main economic activities in accord-
ance with the Classification of Economic Activities, Edition 2008 - but not into occupations
in accordance with a qualification-based classification of occupations (cf. Section 3.2.1).

The Institute for Employment Research collects data on the aggregate national sup-
ply of labour by carrying out a representative company survey which provides the basis for
the annual and quarterly statistics on job vacancies published by Eurostat (cf. Chapter 3.2.1
above). This section of the study will outline the most important trends between 2004 and
2009 from both data sources, although not all the data is available for 2009.

It must also be said that the data can only contribute to valid findings in terms of Eu-
ropean comparability to a very limited extent. In their analysis, Kettner and Stops (2008)
make it clear that even the statistics on job vacancies collected in the Member States, which
are supposedly based on the same criteria, have numerous deficiencies in terms of their
comparability. As such, the following limitations need to be taken into account:

45 cf. also the Data in Charts A19 to A21in the Annex. As there is no breakdown according to classifications of occupa-
tions but merely according to economic sectors, the data on job vacancies cannot be integrated into the data table
on gainful employment and must therefore be shown separately.
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So far, there has been no binding definition of the requirement that data needs to
be collected on jobs that are to be filled “immediately or in the near future”.

It has not been clarified whether job vacancies that are state-funded, such as so-
called subsidised quasi-employment jobs (“one-euro” jobs), should be included in
the statistics.

Statistical distortions can occur, inter alia, owing to the fact that some countries do
not interview small or very small businesses or do not cover them in a sufficiently
representative way in order to reduce the relatively high costs associated with this
type of survey.

The reference periods of the respective surveys on job vacancies vary greatly; whe-
reas in Germany, a survey is carried out on an ongoing basis over the quarter, the
majority of countries only use an individual reference day. Distortions must be
expected here too as short-term cycles are not taken into account in respect of job
vacancies.

Furthermore, the number of economic sectors covered has differed so far, inter
alia, because in some countries it is difficult, if not impossible, to collect valid data
in the areas of healthcare and education as well as public administration.

For these and other reasons, the authors come to the conclusion that

“At the time being the comparison of data coming from different national job vacancy surveys published by EURO
STAT should not be undertaken at all or only with greatest wariness. The available information at EUROSTAT’s web
page does not allow a sufficient analysis of methodological differences and the evaluation of the implications for
comparative studies. More and structured methodological information needs to be provided by the countries and
published simultaneously with the vacancy data.” (Kettner/Stops 2008: 18f.)

Trends in job vacancies

There has been a visible decline in the number of job vacancies throughout the Feder-
al Republic that are recorded by public labour authorities. In 2009, on average 485,528 job
vacancies were registered with the Federal Employment Agency. This represents a decline
of almost 15 percent vis-a-vis 2008, when there were 568,513 job vacancies available. A de-
cline of just under 9 percent was identified already between 2007 and 2008. In the previous
years, by contrast, sharp rises had been recorded. The number of job vacancies more than
doubled between 2004 (285,607) and 2007 (621,391) (cf. Chart A19).

A similar trend has been observed regarding the number of job vacancies within the
framework of the aggregate national supply of labour. Between 2006 (when there were ap-
proximately 1.37 million job vacancies) and 2007 (when there were approximately 1.27 mil-
lion job vacancies), the number of job vacancies fell by 7 percent. Between 2007 and 2008
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(when there were approximately 1.09 million job vacancies), it fell by almost 15 percent (cf.
Chart A21).4

However, these figures are putinto perspective slightly when the “job vacancy rate”
is determined. This is computed from the ratio between the total number of job vacancies
and the total demand for labour (quotient from the number of job vacancies and the total
demand for labour). The total demand for labour is the sum total of gainfully employed
persons and job vacancies. The number of jobs filled has also dropped slightly in tandem
with the decline in job vacancies over the past few years. In 2007, for instance, around 34.71
million jobs were filled compared to 34.28 million in 2008. In the period between 2004 and
2008, the vacancy rate peaked in 2006 at 3.8, fell slightly to 3.5 in 2007 and dropped even
further to 3.1in 2008.

If the individual economic sectors are analysed, it becomes clear that the rate of job
vacancies in the various service industries is particularly high, for instance, in the catering
industry (4.4 in 2008), in the real estate and property industry, rental services and the serv-
icesindustry for companies (8.4) and in the sector for the provision of other public or private
services (6.3). The manufacturing industry (1.1in 2008), the loan and insurance industry (1.1)
and public administration, defence and social insurance (1.3) accounted for lower rates of
job vacancies. With just one exception (the economic sector “transport and communica-
tion”), the vacancy rate has dropped sharply in all economic sectors over the past few years.
According to a survey carried out by the Institute for Employment Research on the aggre-
gate national supply of labour, the supply of labour fell between 2007 and 2008, above all in
the metal  metal products (-50 percent), mechanical engineering | electrical engineering |
automotive (-45 percent) and business services (-21 percent) sectors.

In statistical terms, Germany makes a distinction between vacancies to be filled im-
mediately or in the near future, with vacancies to be filled immediately indicating a higher
shortage of labour and demand for labour among employers. In the years 2007 and 2008,
engineering jobs represented the highest number of job vacancies. In 2008, the caring
professions had the second highest number of job vacancies (cf. Heckmann et al 2009: 3).
Therise in the demand for labour in the social sector is also reflected in the statistics on job
vacancies registered. At the end of 2009 (cut-off date: 15 December 2009), the number of
job vacancies registered with the Federal Employment Agency was much higher in the eco-
nomic sectors of education and training (+15 percent), homes (care and residential facili-
ties, +8 percent) and social work activities (+4 percent) than in the same period of the previ-
ousyear. In healthcare (+9 percent) and other mainly personal services (+6 percent), there

46 The average statistics for 2009 were not available when this study was completed. However, the quarterly statistics
of the Institute for Employment Research for 2009 and the statistics for the first quarter of 2010 show a further sharp
decline. In the first quarter of 2010, there were around 843,000 job vacancies available, around 27,000 fewer (-3
percent) than in the same quarter of the previous year (cf. “Angebot an offenen Stellen bleibt verhalten”, press infor-
mation published by the IAB on 18 May 2010, which can be accessed at: http://www.iab.de/de/informationsservice/
presse/presseinformationen/os1001.aspx and the relevant data, which can be accessed at: http://doku.iab.de/
grauepap/2010/os1001.pdf.
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was a sharp rise in the number of job vacancies registered with the Federal Employment
Agency. In nearly all other economic sectors, the number of job vacancies either stagnated
or decreased (cf. Chart A20).

The mostreliable way of determining how many third-country nationals immigrated
to Germany is to establish how many residence permits and settlement permits were grant-
ed and documented in the Central Register of Foreign Nationals (AZR). It needs to be kept
in mind, however, that short-term stays of foreign nationals for employment purposes, for
instance in the area of seasonal work, are not recorded in this database. The data contained
in the AZR therefore only represents guide figures. It is hence not possible to determine the
total number of immigrants, including short-term stays, on the basis of the AZR.

According to Chart A30 (cf. also Table 2), a total of 311 highly qualified third-country
nationals immigrated to Germany in 2009, 142 of whom were researchers who were grant-
ed aresidence permit pursuant to Section 20 of the Residence Act; 169 were other highly
qualified migrants who were granted a settlement permit pursuant to Section 19 of the Resi-
dence Act. Although the number of highly qualified migrants increased compared to 2008
(when 221 highly qualified third-country nationals immigrated, 64 of whom were research-
ers) and 2007 (when 151 highly qualified migrants came to Germany), the overall increase
remained fairly low.*

The number of immigrants who came to Germany for the purpose of pursuing em-
ployment in general (legal basis: Section 18 of the Residence Act) was much higher than the
number of highly qualified third-country nationals immigrating. In 2009, 25,053 third-
country nationals were granted a residence permit for the purpose of pursuing employ-
ment for the first time or were re-granted such aresidence permit after previous emigra-
tion. In 2008, the figure had been 29,141 and in 2007 it had been 28,761 persons (cf. Charts
A22,A26 and A30). For 2009, it is possible to distinguish a number of sub-groups for the very
first time in terms of the number of residence permits granted pursuant to Section 18 of the
Residence Act. Such a distinction shows that 14,816 of the 25,053 residence titles granted (59
percent) were for the purpose of taking up a type of employment that requires a vocational
qualification (Section 18 subsection 4 sentences 1, 2 of the Residence Act). This figure in-
cludes, inter alia, IT specialists and other higher education graduates. 8,405 residence titles
(34 percent) were granted to immigrants for employment requiring no vocational

47 The number mentioned here for 2007 refers to highly qualified migrants only (not including researchers), as Section
20 of the Residence Act, which regulates the granting of residence permits for research purposes, was only incorpo-
rated by the EU Directives Implementation Act (Gesetz zur Umsetzung aufenthalts- und asylrechtlicher Richtlinien
der Européischen Union) of 19 August 2007. This Act stipulates that from 1 December 2007 onwards, research organi-
sations can apply to BAMF for recognition. Since 1 March 2008, the residence titles granted to researchers have been
recorded in the Central Register of Foreign Nationals. There is hence no data available for 2007 on the number of
residence permits granted pursuant to Section 20 of the Residence Act, and the figures for 2008 are not fully compa-
rable to the figures for 2009.
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qualifications (low-skilled migrants, Section 18 subsection 3 of the Residence Act). An addi-
tional 1,832 (7 percent) residence permits were granted without any distinction being made
pursuant to Section 18 of the Residence Act (cf. Chart A30).

In 2009, 1,024 foreigners came to Germany for the purpose of self-employment (for
which Section 21 of the Residence Act provides the legal basis), compared to 2008 when

1,239 foreigners immigrated for this purpose (in 2007: 891 persons, cf. Table 2).

Table 2: Immigration of gainfully employed persons from third countries (2007-2009)

2007 2008 2009
Highly qualified migrants (Section 19 of the Residence Act) 151 157 169
Employees (Section 18 of the Residence Act) 28,761 29,141 25,053
Researchers (Section 20 of the Residence Act) - 64 142
Self-employed (Section 21 of the Residence Act) 891 1,239 1,024

When the immigration figures are broken down into individual nationalities, a
slightly different picture emerges than the one conveyed by the statistics on the number of
gainfully employed foreigners living in Germany described in the previous section. The ma-
jority of third-country nationals who came to Germany in 2009 for employment purposes
were US nationals (3,229), followed by Indian nationals (3,094), Chinese nationals (2,356),
Croatian nationals (1,858) and nationals of Bosnia and Herzegovina (1,640). These are fol-
lowed by nationals of the Russian Federation, Japan, Ukraine, Turkey and Serbia in places
six to ten respectively. Among all the main nationalities with the exceptions of Russia and
Ukraine, the number of male immigrants was much higher than the number of female im-
migrants (cf. Figure 1and Chart A31).
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Figure 1: Inflow of gainfully employed migrants from third countries, most important nationalities (2009)
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The majority of highly qualified migrants were US nationals (73 persons), followed
by Indian nationals (21) and Japanese nationals (13). The majority of skilled migrants were
Indian nationals (2,630), followed by US nationals (1,877) and Chinese (1,844) nationals. The
comparatively high number of Indian nationals in this group can be attributed partly to
the fact that many Indian nationals came to Germany as IT specialists. The majority of low-
skilled migrants were Russian nationals (854) followed by Ukrainian nationals (820) and US
nationals (767). The majority of self-employed foreigners and researchers who immigrated
to Germany were US nationals (337 and 19 persons, respectively).

The hierarchy of the most important nationals among new immigrants in relation
to all levels of qualifications was similar in 2007, 2008 and 2009. 31.5 percent of all labour
migrants in 2009 were women. In 2008, the share of women was around 31 percent and in
2007 itwas 32.4 percent.

The AZR does not include seasonal workers (for instance, harvesters) or fairground
helpers who stay in Germany for less than three months. However, the Central Placement
Office for Work Abroad and Specialised Workers of the Federal Institute for Employment
provides relevant statistics. The number of seasonal workers and fairground helpers em-
ployed in Germany rose steadily between 1995 and 2004, after which it declined up to and
including 2008. In 2006 and 2007, around 300,000 seasonal workers and fairground help-
ers came to Germany to reside here temporarily. In 2008, 285,217 and in 2009 a total of
294,828 seasonal workers and fairground helpers came to Germany for a temporary stay (cf.
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BAMF/EMN 2010: 28). The majority of them came from the EU Member States of Poland and
Romania.

Whereas the number of labour migrants in the four described categories of highly
qualified migrants, researchers, workers (skilled migrants and low-skilled migrants) as well
as self-employed persons rose in all categories between 2007 and 2008, and the number of
labour migrants in all categories declined in 2009 compared to 2008, except for researchers
and highly qualified migrants, the number of labour migrants previously granted a resi-
dence title pursuant to Sections 18, 19, 20 or 21 of the Residence Act who left Germany rose
both between 2007 and 2008 and again between 2008 and 2009. In 2007, according to the
Central Register of Foreign Nationals only 40 persons who had been granted a settlement
permit under Section 19 of the Residence Act left the Federal Republic. In 2008, 90 persons
and in 2009 a total of 109 persons who had been granted a settlement permit under Sec-
tion 19 of the Residence Act left the Federal Republic. Of the persons who had been granted
aresidence permit under Section 18 of the Residence Act, a total 0f 16,539 left Germany in
2007 compared to a total 0£19,069 in 2008 and 19,662 persons in 2009. There was also an
increase in the number of researchers and self-employed persons who left (cf. Charts A24,
A28 und A30).

If the number of labour migrants who left the Federal Republic is compared to the
number of labour migrants who immigrated, it becomes evident that in 2009 a total of 311
highly qualified foreign nationals (including researchers) immigrated whereas 151 highly
qualified foreign nationals left the Federal Republic during the same period.*® In terms of
the foreigners who were granted a residence title under Section 18 of the Residence Act, a
total of 25,053 immigrated to Germany in 2009 whereas 19,662 foreigners with this legal
status left the Federal Republic.

The sharp rise in the total number of foreigners who left Germany in 2008 and 2009
can be attributed partly to adjustments made in the Central Register of Foreign Nationals as
aresult of the nationwide introduction of a personal tax identification number, which led
to a number of deregistrations.

In the Federal Republic, no “official” forecasts have been made so far on the future de-
mand for labour that the Federal Government or the legislator could use to manage labour
immigration to Germany. Research organisations and associations sometimes make projec-
tions, however politicians do not use them to determine the scale or to manage future mi-
gration movements. Rather, the political players assume that it is not possible to make reli-
able projections on the future demand for labour as they depend on numerous influencing
factors that are hard to gauge, for instance, cyclical trends, activation of the national supply

48 Personswho left the Federal Republic of Germany may also include persons who immigrated a few years ago but
who may not necessarily have been granted a settlement permit for highly skilled migrants from the start.
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of labour, demographic trends and even developments in education and training policy.
The Bundesrat phrased this particularly clearly in a decision taken in 2006, saying that the
view that immigration of third-country nationals were of fundamental importance if Ger-
many was to be in a position to meet the current and future demand for labour and hence
to be able to safeguard sustainability and economic growth were pure speculation.*

The view that it is not possible to make exact projections is shared by other players, for
instance, the Confederation of German Employers’ Associations, whose President said at a
kick-off event of the “Alliance for Labour” in March 2009 that the shortage of skilled labour
in Germany is not a cyclical problem but a structural problem. He said that Germany was
heading towards a shortage of skilled labour, adding that the shortage of young and up-
coming workers in the “MINT” professions (mathematics, informatics, natural sciences and
technology) poses a special risk for Germany’s position as a location for business and indus-
try but that it was not possible to predict exactly how many skilled workers will be needed
over the next few years.

“Trends in the birth rate and number of persons retiring are certainly a reasonably reliable indication of how the
supply of labour is likely to develop over the next few years. Cyclical trends, technological developments or even
structural trends that have a crucial impact on the type and above all scope of companies’ demand for skilled labour
are extremely hard, if not impossible, to predict.” *°

Hesaid that at best “cautious assessments” could be made. The Confederation of Ger-
man Trade Unions also expressed scepticism whether the macroeconomic models available
are apt to reliably assess future labour or immigration requirements.>!

The Alliance for Labour of the former Federal Government agreed to develop a moni-
toring system on the current medium and longer-term demand for labour and labour
shortages on the basis of analyses and external scientific projections. A regular, systematic
assessment of surveys on workforce trends is to provide a basis for doing so. In order to be
more specific about the data and to safeguard information about trends in the demand for
labour, it is to be examined to what extent indicators can be used to map out the current
and projected demand for labour of companies and administrations in Germany. As such,
additional influencing factors will need to be taken into account. These indicators could
also supplement other projections in a meaningful way, butlay no claim to be universally
valid. The aim is to pinpoint sectors that are showing signs of a growing demand for labour.

49 Bundesrat printed paper 5/06 (Decision), p. 2.

50 Arbeitskraftebedarf aus Sicht der Arbeitgeberverbénde (Labour requirements from the perspective of employers’
associations), statement by Dr. Dieter Hundt, President of the Confederation of German Employers’ Associations, at
a kick-off event of the “Alliance for Labour to advise the Federal Government on matters relating to labour require-
ments” of 30 March 2009 in Berlin.

51 Arbeitskraftebedarf aus Sicht der Gewerkschaften (The demand for labour from the perspective of trade unions),
statement by Annelie Buntenbach, member of the executive committee of the Confederation of German Trade
Unions at the kick-off event of the “Alliance for Labour to advise the Federal Government on matters relating to the
demand for labour” of 30 March 2009 in Berlin.
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One way of measuring the demand for labour could consist of two components, one
thatis used to analyse the short-term demand for labour and another for the medium-term
projection of labour demand. The short-term demand is to be assessed, inter alia, on the
basis of a representative company survey like the survey conducted by the Institute for
Employment Research referred to in Section 3.1.1. In order to determine the medium-term
demand for labour, which also includes the labour supply, the possibility of developing a
scientific projection model is being explored. The details of the design of the company sur-
vey and the medium-term projection model are yet to be specified.>

Meanwhile, a number of studies and expert reports dealing with the medium and
long-term development of the demand for labour in Germany are already available. Schafer
(2004), for instance, discusses possibilities for determining the need for immigration in
terms of quality and quantity in partial labour markets in Germany. As such, the author
proposes that a method of labour shortage diagnostics be used on the basis of the following
indicators: rate of unemployment, job vacancy rate and ratio between the unemployed and
job vacancies supplemented by an analysis of employment trends and the existing qualifi-
cation structure. The study “Arbeitslandschaft 2030” conducted by the Prognos AG Institute
(2009) comprises two case scenarios (scenario 1: economic crisis, scenario 2: “extended cri-
sis”) and arrives at the conclusion, inter alia, that Germany, will experience a labour short-
age of 5.2 million by 2030 even under crisis conditions. Basically, it argues that demograph-
ic change is the key factor influencing the labour shortage.>

The survey conducted by the Institute for Employment Research on the aggregate
national supply of labour in 2009 and 2010 shows that, currently, i.e. in the first quarter of
2010, there were five occupational groups in which a particularly large number of job va-
cancies needed to be filled immediately: occupations in corporate management consulting
and controlling (57,000 job vacancies to be filled immediately), auditors and IT specialists
(44,000 jobs), unskilled workers for jobs providing no detailed job description (38,000 jobs),
office jobs and clerks (likewise 38,000 jobs) as well as engineers (37,000 jobs).>* This shows
that the “top 5 job vacancies to be filled immediately refer both to jobs for highly qualified
migrants and to jobs for unskilled workers. Other areas where there were a large number
of job vacancies in the past few quarters were social occupations, other healthcare occupa-
tions, occupations in transport, hotels and the catering industry as well as electrical occupa-
tions.

52 Decision of the Alliance to advise the Federal Government on matters relating to labour demand of 1July 2009.

53 The authors Briicker/Kohlhaas suggest an alternative way of predicting the demand for labour in 2004. The authors
arrive at the conclusion, inter alia, that owing to demographic change there will be a growing demand for immigra-
tion to Germany over the next few decades if the ageing of the population is to be counteracted. In the decades from
2010 onwards, the authors say, netimmigration will need to increase to between 570,000 and 710,000 persons in
order to keep the number of gainfully employed persons constant.

54 Institut fir Arbeitsmarkt- und Berufsforschung, Die Entwicklung des gesamtwirtschaftlichen Stellenangebots bis
zum I. Quartal 2010 (Trend in the aggregate national supply of labour up to the first quarter of 2010), Nuremberg,
p-6.
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According to the Institute for Employment Research, the difficulties companies and
administrations experience in finding suitable employees to fill job vacancies fluctuate
from quarter to quarter. There was a shortage not just of highly qualified migrants, but also
of less qualified workers, above all in the commercial sector.>® Occupational profiles, in rela-
tion to which employers currently face relatively eminent labour scarcities, are, according
to the Institute, IT-professions, educators and social professions as well as helpers in nursing
care and care for the elderly.5®

In some of the so-called “understaffed occupations”, such as occupations in the cater-
ing industry, certain caring professions or unskilled workers, the share of labour migrants
isrelatively high, according to the LFS. The fact that, despite this, there are still a large
number of job vacancies to be filled may indicate that Germany should continue to create
additional ways in which new economic migrants can access the German labour market.

55 However it should not be deduced from the number of job vacancies alone that labour shortages can only be offset
by immigration. Factors such as working atmosphere or cultural barriers can also contribute to companies having
difficulty finding suitable applicants even if the relevant potential is available on the labour market.

56 Result from the expert workshop organized by Germany’s EMN National Contact Point on 28 April 2010, cf. Section
1.1
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The Federal Government cooperates with third countries on several levels and in
several forums in a bid to manage labour migration to Germany. Foreign seasonal work-
ers, contract workers and guest workers are, for instance, employed on the basis of bilat-
eral agreements. As such, the administrations of the partner countries are involved in the
drawing up of agreements and arrangements. In addition, Germany is involved in the in-
ternational dialogue on migration issues, such as the Rabat Conference and the follow-up
process,” the initiative ,Building Migration Partnerships®,® the Global Forum on Migration
and Development® and initiatives in the context of the the Organization for Security and
Co-operation in Europe (OSCE). Germany also participates in a “Joint Expert Group” within
the framework of the EU-Africa MME Partnership (Migration, Mobility and Employment).®°

Contract workers and guest workers

The agreements on the employment of contract workers and guest workers which
Germany has concluded with the respective partner countries® are an important integral
part of bilateral economic relations. In the Federal Government’s opinion, the agree-
ments have supported the development of market economies in a large number of partner
countries. Cooperation between German companies and companies employing contract
workers and among workers themselves has fostered European integration. The positive
impetus to the movement of goods and supply of services provided by contract work is rel-
evant for the labour market. Work contracts are approved in close cooperation between the
agencies allocating quotas in the partner countries and German agencies, in particular the
labour administration.5?

57 Cf. Newsletter Migration und Bevolkerung, Issue 6/2006

58 Cf.COM(2010) 214 final, p. 9.

59 Cf. http://[www.gfmd-fmmd.org/

60 Cf. First Action Plan (2008-2010) for the Implementation of the Africa-EU Strategic Partnership, p. 371.

61 Bilateral government agreements on contract workers exist both with countries that now belong to the EU (Bul-
garia, Czech Republic, Slovakia, Latvia, Poland, Romania, Slovenia, Hungary) and with some third countries (Bosnia-
Herzegovina, Croatia, Serbia including Montenegro and Kosovo, Macedonia, Turkey). Guest worker agreements
have been concluded between Germany and the EU Member States of Hungary, Poland, Czech Republic, Slovakia,
Slovenia, Bulgaria, Estonia, Latvia, Lithuania and Romania as well as the third countries Albania, Russian Federation
and Croatia. An agreement has also been concluded with Switzerland, which is no longer relevant since the Agree-
ment on the free movement of persons between the EU and Switzerland was concluded. Guest worker programmes
comprise exchange programmes which German workers tend not to avail themselves of, however.

62 Cf. Bundestag printed paper no.15/5934, 20 July 2005, p. 36.
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The main aim of employing contract workers is not first and foremost to create em-
ployment opportunities for foreign workers but above all to facilitate the transfer of entre-
preneurial knowledge tailored to the companies. What is relevant for shaping contracts is
the aim of promoting economic cooperation between the partner countries. The foreign
companies conclude work contracts with their own workers in Germany. The wages and
salaries of intra-corporate transferees must measure up to collectively agreed wages ap-
plicable in Germany and health insurance and occupational safety must be safeguarded. In
accordance with a general legal principle for temporary intra-corporate transferees, social
insurance contributions must be paid in the workers’ home country.

Agreements on work contracts are geared to the fixed-term employment of workers.
Itis not a matter of depriving the partner countries of efficient and dynamic workers, but of
upgrading their skills, which they can use to develop their own countries. As Heyden (1997)
points out, the agreements are helping to stabilise and enhance the balance of payments in
the partner countries. Foreign currency transfers and income effects have the capacity to
increase the level of national investment and hence to simplify the restructuring processes.
With work contracts, this effect is heightened by the fact that the companies themselves
generate foreign currency in Germany, which is subsequently available for investment in
their native country.

As previously mentioned, the number of fixed-term contract workers has declined
in the past few years, which can be attributed, inter alia, to EU enlargement and to the
freedom of movement of nationals of the “new” Member States. The number of gainfully
employed persons has declined steadily and significantly over the past few years (cf. Section
2.2.5).Since 1 May 2004, agreements on the employment of contract workers for the new EU
Member States are, by and large, concluded only for the construction industry within the
framework of transitional arrangements.

Seasonal workers

The employment of seasonal workers is of paramount importance for a large number
of agricultural businesses each year from the beginning of the vegetation period. These
businesses must be able to meet their demand for seasonal workers flexibly depending on
weather conditions and the market situation. The regulations governing the admission
of foreign seasonal workers to Germany are intended to ensure, on the one hand, that the
agricultural sector has an adequate labour supply. On the other, in view of the high rate of
unemployment, the aim is to refer unemployed persons drawing unemployment benefits
into short-term seasonal employment. These two goals are of equal importance (cf. BMAS|
BMELV 2010: 3).

The admission of foreign seasonal workers and fairground helpers is subject to the
conclusion of bilateral placement arrangements between the Federal Employment Agency
and the labour authorities in these foreigners’ countries of origin. Relevant arrangements
have been made with Croatia and the EU accession countries with the exception of the Bal-
tic countries. The Central Placement Office for Work Abroad and Specialised Workers for
Work Abroad and Specialised Workers of the Federal Employment Agency is responsible for
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finding jobs for seasonal workers. German employers are given the opportunity to recruit
persons who are known to them by name. Many seasonal workers tend to work every year in
the same company they have worked in the previous year or years.

Whereas an important aim of German regulations governing the admission of for-
eign seasonal workers consists in taking the interests of German employers into account
who often have difficulty finding sufficient workers in the domestic workforce in areas of
seasonal activity, seasonal employment also provides an employment corridor that helps
to absorb migratory pressure. In addition, Germany is helping to enhance the social situa-
tion of people in the partner countries by admitting foreign seasonal workers. The fact that
employmentis limited to a fixed term has the added benefit that as many people as possible
can share in this social benefit while avoiding a permanent brain drain in the partner coun-
tries (cf. Heyden 1997).

Mobility partnerships and other agreements

Itis beginning to emerge that cooperation with third countries within the framework
of work agreements and guest worker agreements will need to be supplemented gradually,
if notreplaced, by new types of cooperation. In this context, efforts to forge so-called “mo-
bility partnerships” - some within the framework of the EU - deserve special mention. Up to
now, voluntary partnerships of this kind exist between EU Member States and the Republic
of Moldova, Cap Verde and Georgia. Measures foreseen within the framework of the part-
nerships include aspects of migration and development and partly relate to an enhanced
flexibility with regard to the movement of persons.

EEC-Turkey Association Agreement

The provisions set forth in the EEC-Turkey Association Agreement concluded in 1963
and 1970 with an additional Protocol (“Ankara Agreement”)® apply to Turkish workers
directly insofar as they refer to their legal sphere as workers who have been lawfully inte-
grated into the labour market of the relevant EU Member State (cf. Akylirek 2005: 691.). On
the basis of the agreement and of relevant decisions adopted by the EEC-Turkey Association
Council, Turkish workers who have a job, after one year of orderly employment are entitled
to a work permit so they can continue to be employed by their current employer irrespec-
tive of the situation and trends on the labour market. After three years of lawful employ-
ment, workers are entitled to a work permit for the occupation they have been working
in thatis not subject to any company-specific or regional limitations but is subject to the
principle of priority. After four years of continuous, lawful employment, workers have free
access to the labour market. Family members receive access to the labour market after they
have been residing in Germany lawfully for five years; however, they have a secondary right
to access the labour market after they have been residing in Germany lawfully for three
years (cf. Gutmann 2002: 26).

63 EECTurkey Association Agreement (1963), Official Journal 217 of 29 December 1964.
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Regarding the immigration of (potential) workers of Turkish nationality to Germany,
i.e. outside access to the labour market, and possibilities of recruiting or placing workers in
certain sectors, the Association Agreement does not contain any special provisions.® The
European Court of Justice handed down a decision in early 2009 that set a precedent with
regard to Turkish nationals being treated more favourably when they cross the border into
Germany on the basis of the Association Agreement. In the so-called “Soysal” decision, the
European Court of Justice established that the Federal Republic of Germany was obliged to
waive the visa requirement for Turkish lorry drivers wishing to enter Germany for the lawful
provision of services on behalf of a company thatis domiciled in Turkey if it had been pos-
sible to provide the service without a visa when Article 41 of the Additional Protocol to the
EEC-Turkey Association Agreement entered into force in 1973. This Article states that “The
Contracting Parties shall refrain from introducing between themselves any new restrictions
on the freedom of establishment and the freedom to provide services.” Up to now, however,
the decision has not led to any basic changes in visa granting practice and the Federal Gov-
ernment is still examining for which types of active, cross-border services Turkish nationals
can be exempt from the visa requirement in the light of the reasons behind the “Soysal”
ruling and how this can be implemented in practical terms (cf. BAMF/EMN 2010: 45). In the
meantime, a new procedure has been found whereby certificates are issued free of charge
to persons wishing to enter Germany in order to provide active services, confirming that
they are exempt from the visa requirements (cf. Gutmann 2009: 322).

64 Irrespective of the EEC-Turkey Association Agreement, Turkey is one of the countries with which Germany has a
bilateral government agreement on the temporary employment in Germany of employees of foreign companies as
contract workers (cf. above and Chapters 2.1 and 2.2).
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In view of the demographic and labour market challenges they face, many European
countries have either reformed or created national systems to facilitate the migration of ad-
ditional labour from third countries over the past few years. In parallel, the EU institutions
are looking for common ways and solutions in order to align the sometimes diverging inter-
ests of the Member States and to secure the European labour force and national economies
in Europe in the medium to long term. As such, the issue of a well-managed immigration
policy plays a key role against the backdrop of the shrinking population in many regions of
Europe and the growth in the demographically younger population in many third coun-
tries. The aim of this study is to help to enhance the evidence and knowledge base available
regarding the discussion, the data situation and the legal development in Germany in this
context. This final chapter will outline the most important insights and experience.

The German legal system for the management of labour migration

Tes analysis of the immigration data based on the Central Register of Foreign Nation-
als described in Section 3.2.1.3 indicates that in the past few years, Germany has only man-
aged to attractrelatively few highly qualified migrants despite adopting a more labour
market-oriented immigration management policy. Although Germany did manage to
attract foreign seasonal workers and migrants with low to medium qualifications, only a
small number of highly qualified third-country nationals and researchers have immigrated
so far. In 2009, highly qualified migrants only accounted for around 23 percent of gainfully
employed persons from third countries (cf. Chart A17 in the Annex). As the vast majority
of legal instruments available for managing migration are still in their infancy and can
be traced back to the Immigration Act of 2005, the EU Directives Implementation Act of
2007 and the Labour Migration Control Act of 2009, it is too soon to draw the conclusion
that the management tools are proving not to be effective for highly qualified migrants. As
migration movements tend to respond to new legal situations with a time lag, it could be
some years before a new statutory provision unfolds its full potential. More recent surveys
certainly suggest that the vast majority of highly qualified migrants who came to Germany
in the past few years are satisfied with their life in their host country and intend to remain
here in the long term (cf. Hef3 2009: 80). It is also possible - although there is no firm evi-
dence to back this up - that the economic and financial crisis caused migration movements
to decline in 2009.

On the other hand, experts have arrived at the conclusion that Germany has an overly
complex and inflexible system for managing labour migration. The Expert Council of Ger-
man Foundations on Integration and Migration describes the existing management tools
in 2010 as a highly complicated, fragmented system used to manage labour migration indi-
rectly, which is barely noticed by the public and is not transparent for German nationals or
foreign nationals, and which is only understood by experts in foreigners law. This means,
for one thing, that only in a few OECD countries do persons born abroad have a lower aver-
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age level of qualifications than in Germany. Despite the gradual liberalisation of the labour

market for highly qualified migrants and self-employed persons, which attracted very little
publicity, little has changed in terms of the fact that Germany has only managed to attract a
few highly qualified migrants (cf. Sachverstdndigenrat 2010: 107£.).

First of all, it must be said that the complexity and fragmentation of German legisla-
tion on immigration cannot be attributed first and foremost to Germany being opposed to
labour migration. Rather, what stands out above anything else is to enhance training and
further education of the skilled national workforce, to promote the goal of increasing the
participation of women and older people in gainful employment and to enable persons
with a migration background who are residing in Germany to upgrade their skills. There is
no way the major political players in the Federal Republic can have any interest in a nation-
al economy that leverages labour migration to a growing extent to meet its demand for la-
bour while neglecting the educational and training opportunities of the young generation
living in the country, especially in disadvantaged sections of the population. This explains
why steps have been taken in the past few years to enhance the quality and effectiveness
of education, training and skills upgrading; why measures have been introduced that are
aimed at matching job seekers and job vacancies more effectively; and why legislation on
immigration has been reformed with a view to making Germany more attractive to highly
qualified migrants, specialists and even seasonal workers. It is anticipated that the relevant
endeavours will continue to be undertaken in the years to come. It must also be borne in
mind that in addition to gearing the legal system for immigration, there are other factors
that may influence Germany’s attractiveness as a destination for qualified foreign workers,
such aslanguage barriers and the level of wages and salaries.

Enhancing attractiveness, improving transparency

It would seem to be appropriate, not solely against the backdrop of the criticism
voiced by the Council of Experts for Immigration and Integration regarding the lack of
transparency and incomprehensible immigration regulations for foreign migrants, to
focus more on measures aimed at enhancing Germany’s attractiveness as the centre of
potential immigrants’ personal lives and working lives and to coordinate these measures
more effectively. As outlined in Section 2.2.6, there are already a number of information
and welcome services available that are directed at potential immigrants, highlighting
the possibilities of lawful immigration, on the one hand, while providing new immigrants
with information about orientation and integration assistance, on the other. A degree of
progress could be achieved in heightening Germany’s attractiveness through increased
coordination and expansion of these services. The EU Commission is currently undertak-
ingrelevant endeavours at European level with its plans to set up the “Immigration Portal”
that will serve as a first point of entry to reliable, practical and comprehensible information
onimmigration issues. It will provide useful and practical basic information and give rapid
and direct access to relevant external websites for further details. It would appear to be use-
ful in this context to coordinate the further development of national information systems
closely with the project at EU level.
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Enhancing the recognition of foreign qualifications

In the context of heightening Germany’s attractiveness for skilled migrants, a great
deal of focus has been placed recently on enhancing the possibilities of having qualifica-
tions and skills acquired abroad recognised in Germany. The Coalition Agreement for the
17th legislative period includes plans of procedures for the enhanced recognition of occu-
pational qualifications acquired abroad. Many of those who immigrate to Germany have
good occupational qualifications but for the most part find little recognition of these quali-
fications in the job market. Consequently, there are many qualified people often unem-
ployed or employed in positions below their skill level. In view of the need of qualified work-
ers in many areas, this often untapped skilled worker potential should be focussed on to be
opened and utilised with regard to the labour market, which would thereby lead to an im-
provement in the labour market integration of this target group. What should be achieved
is the creation of comprehensible and nationally standardised criteria for the evaluation of
qualifications acquired abroad which can be applied in each individual case for employers
and businesses.

Within its area of competency, the federal government would introduce a procedural
entitlement with regard to the evaluation of qualifications acquired abroad, that would
not be based on the nationality, as with already existing regulations for certain groups,
butrather on the occupational qualifications earned abroad and that would apply to all
occupations for which there is a corresponding German occupation with regular training
and/or further education. Given that federal law can only be applied on occupations within
the federal competencies there is a need with regard to some occupations (particularly for
reglemented occupations) for additional legislation by the Lander (e.g., teachers and the
social occupations). Supplemental to legislation accompanying procedures made in agree-
ment with the Federal States for the improvement and quality control of the administrative
implementation or recognition practices, respectively, are foreseen, more specifically for
information, counseling and procedure guidance of both applicants and employers as well
as the improvement of opportunities for continued, specialized and adapting education.

Job matching and job placement skills

In the course of the comprehensive reforms to labour market policy in Germany since
2005, the Federal Employment Agency has implemented a number of far-reaching restruc-
turing and reorganisation measures. Job placement competencies have been expanded,
inter alia, and job matching has been defined as a priority. This applies above all to do-
mestic job seekers, including foreign nationals and persons with a migration background,
and helps not least to make full use of the existing labour force potential. It needs to be
discussed whether and to what extent job-matching procedures can also be used for the
tailored recruitment and placement of new immmigrants in job vacancies.

Long-term prospects of economic immigration
Both at national and European level, the current focus of the development and test-
ing of political and legal immigration measures in the labour market is on offsetting labour
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shortages that have been predicted for the short and medium term. As outlined in the
foregoing, the validity of relevant projections has repeatedly been called into question. It
is even more uncertain and far more problematic to predict the long-term demand for la-
bour. However, from the demographic, welfare state and economic perspective, we should
make sure not to lose sight of reforms that take the longer term need for immigration into
account owing to shrinking of the population, regardless of acute labour shortages. It has
therefore also been proposed at European level that a proactive approach be adopted, giv-
ing due consideration to long-term scenarios:

“Even if internal measures aimed at boosting labour market participation could be
fully realised, they will not be sufficient to compensate fully for the consequences of demo-
graphic change on future labour supply. The reality is that by 2050, in the unlikely absence
of immigration, and at constant labour force participation, the EU labour force would de-
cline by around 68 million workers. Since not all immigrants become economically active,
anetgain of some 100 million people would eventually be needed to fill the gap. Realisti-
cally such a large net intake over the next 40 years is neither likely nor necessarily desirable.
Nevertheless, migrant labour will be part of the solution to Europe’s future labour and skills
shortages and the EU will need to develop a pro-active approach to immigration.” (Reflec-
tion Group 2010: 24)

The development of a common European strategy to ease demographic problems by
managing immigration is certainly not an easy task in view of the different experiences the
various EU Member States have had with immigration and emigration of labour migrants,
not to mention the unequal characteristics of the welfare state and diverging developments
on national labour markets. Notwithstanding this, the various actors should focus fully on
further developing ways of predicting short and medium-term demand for labour. These
are currently being explored in Germany. Optimising the statutory regulations governing
immigration management equally deserves attention. Both could help to pave the way for
longer-term problem solution strategies at national and European level in good time.
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STATISTICS
Chart A20:  Number of vacancies notified by branch of industry (stock), December 2008
and December 2009
Part1
Branch of industry (main divisions) Total in Germany
2008 2009 +-in%
01 agriculture, hunting and related occupations 2.380 1.977 -16,9
02 forestryandlogging 219 235 7,3
03 fishing and aquaculture 9 15 66,7
05 coal mining 19 38 700,0
06 oiland gas production 10 6 -40,0
07 oremining * * *
08 quarrying, other mining 42 50 19,0
09 servicesfor mining and quarrying 60 30 -50,0
10 food and fodder production 4.109 3.993 2,8
11 beverage production 157 111 -29,3
12 tobacco processing 26 8 -69,2
13 textile production 281 296 53
14 clothing production 204 224 98
15 production of leather, leatherware and shoes 63 104 65,1
16 gfgﬁgﬁl(;nfzi:\i/&c:cei;en. basket and cork works 881 465 472
17 production of paper, cardboard and goods of these 296 295 -0,3
18 printing and copy industry 846 681 -19,5
19 coking and mineral oil processing 40 33 -17,5
20 production of chemical products 764 518 -32,2
21 production of pharmaceutical products 244 277 13,5
22 production of rubber and plastic ware 997 1.047 5,0
23 production of glass, ceramics, processing of stones and earths 850 549 -35,4
24 metal production and processing 640 347 -45,8
25 production of metal products 4.737 2.749 -42,0
26 production of DV devices, electrical and optical products 2.058 1.063 -48,3
27 production of electric equipment 1.201 781 -35,0
28 engineering 4913 1.987 -59,6
29 production of vehicles and vehicle parts 814 533 -34,5
30 othervehicle construction 460 202 -56,7
31 production of furniture 890 706 -20,7
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Chart A20:

and December 2009
Part 2

Number of vacancies notified by branch of industry (stock), December 2008

Branch of industry (main divisions)

Total in Germany

2008 2009 +-in%
32 production of other goods 1.260 1.405 11,5
33 repairand installation of machines and equipment 1.259 746 -40,7
35 energysupply 734 628 -14,4
36 watersupply 51 76 49,0
37 sewagedisposal 151 175 15,9
38 refuse collection, waste treatment and disposal, recycling 2.602 1.815 -30,2
39 elimination of environmental pollution and other disposal 74 31 -58,1
41 structural engineering 2.037 1.525 25,7
42 civilengineering 1.013 824 -18,7
43 L holding other shing trades 1212 ©7
45 automobile trade, maintenance and repair of vehicles 4.112 3.606 -712,3
46 wholesale (excluding vehicle trade) 8.301 7.649 -7,9
47 retail (excluding vehicle trade) 16.812 16.946 0,8
49 land transport and transport via pipelines 4.047 3.217 -20,5
50 shipping 294 199 -32,3
51 aviation 107 76 -29,0
52 storage and delivery of other services for traffic 4.749 4.319 -9,1
53 mail, courier and express services 1.485 1.168 21,3
55 accommodation 6.136 6.021 -1,9
56 gastronomy 14.233 13.870 2,6
58 publishing 580 704 21,4
59 film, TV, cinema and recording studio 124 124 0,0
60 broadcasting 62 59 -4,8
61 telecommunication 494 269 -45,5
62 services of information technology 4.804 3.763 21,7
63 information services 2.098 1.676 20,7
64 provision of financial services 732 607 -17,7
o5 e e person
66 occupationsinfinancial and insurance services 2.196 2.247 2,3
68 real estate and housing 1.609 1.475 -83
69 legal advice and tax advice, accounting 2.242 2.199 -1,9




STATISTICS
Chart A20:  Number of vacancies notified by branch of industry (stock), December 2008
and December 2009
Part 3

Branch of industry (main divisions) Total in Germany
2008 2009 +-in%
70 &uas;r;zssszitcsg:]zjlrgnzdministration and management, 5.804 6.454 17.2
71 architecture, engineering offices, laboratories 6.630 4.544 -37,5
72 research and development 1.118 1.084 -3,0
73 advertising and market research 1.817 1.923 58
74 otherfreelance work, scientific and technical occupations 557 560 05
75 veterinary 134 127 -5,2
77 renting of movables 923 671 27,3
78 labourrecruitment and provision of personnel 133.731 100.952 24,5
79 travel agencies and tour operators and other booking services 1.254 768 -38,8
80 watch and security services and detective agencies 3.930 3.688 -6,2
81 servicesto buildings, gardening and landscaping 11.595 10.346 -710,8
B2 vate persans not mentioned ssewhere c431 RN 1o
84 public administration, defence; social insurance 27.290 28.314 38
85 upbringing and education 49.133 56.457 14,9
86 health care 13.462 14.704 92
87 homes (excluding recreation and vacation homes) 13.996 15.175 84
88 social services (excluding homes) 52.028 54.146 4,7
90 creative, artistic and entertainment occupations 507 441 -13,0
91 libraries, archives, museums, botanic and zoological gardens 753 709 -5,8
92 gambling, betting and lottery 384 478 24,5
93 sports, entertainment and recreation services 3.710 3.085 -16,8
o4 o tersts s ssociatons
95 repair of data processing devices and consumer goods 918 722 21,4
96 other mainly private services 8.649 9.135 56
97 private households with domestic staff 934 907 -2,9
98 services for and proQuction of goods of private 3 6 100,0

households for subsistence

99 exterritorial organizations and corporations 72 114 58,3
ZZ notreported 1.202 647 -46,2
total 503.128 460.809 -84

*numerical values smaller than 3 are anonymised with “*”

Source: Federal Employment Agency (Data status: December 15th of respective year)
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