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A C H A N G I N G P E N A L E C O N O M Y I N F R E N C H S O C I E T Y : 
IN S E A R C H OF A H I S T O R I C A L VIEW 

Phi l ippe R o b e r t & R e n e L e v y (+) 

A b s t r a c t : R e a n a l y z i n g a v a i l a b l e h i s to r i ca l s tudies 
tha t dea l e s p e c i a l l y wi th the end of the A n c i e n 
R e g i m e and the X l X t h c e n t u r y , the au thors t a k e a 
h i s to r i ca l v i e w h igh l igh t ing the cu r ren t r ecompos i -
t ion o f the penal e c o n o m y o f c o n t e m p o r a r y F r a n c e . 

I . I N T R O D U C T I O N 

We shall t ry in this a r t i c l e to i n t e g r a t e the resul t s from h i s to r ica l re 
s e a r c h into the s o c i o l o g i c a l approach of a c o n t e m p o r a r y p rob l em, in order to 
r e o r g a n i z e its unders tanding . We shall s t i ck to t he F rench c a s e . But b e f o r e 
tha t we h a v e to ask o u r s e l v e s why the soc io log i s t has a need to r e fe r to the 
resu l t s p roduced by ano ther s c i e n t i f i c d i sc ip l ine . One can see in i t a 
resu l t of the d e c r e a s e of in f luence of the s t ruc tu ra l i s t model ( including 
the s t r uc tu r a l i s t marx i sm e l a b o r a t e d by A l t h u s s e r ) . I t is as though one had 
now to re ly on an h i s to r i ca l r e f e r e n c e v e r y p res t ig ious in F r a n c e thanks to 
" les Anna l e s " (1 ) m o v e m e n t . Bu t i t migh t be wrong to only cons ider i t as an 
i n t e l l e c t u a l fashion: this need for t empora l background might exp res s a 
f e e l i n g to l i ve a m o m e n t of an a c c e l e r a t e d t rans i t ion in which the soc io lo ­
g i s t needs some proper tools to a n a l y s e the c h a n g e . As far a s penal p rob l ems 
a r e c o n c e r n e d w e h a v e this v e r y f ee l i ng tha t c a t e g o r i e s o f ana lys i s w o r k e d 
ou t for mos t of t h e m a t the end of the 1 9 t h c e n t u r y and a t the beginning of 
the 20th c e n t u r y , a l l o w us less and less to unders tand soc ia l p r a c t i s e s tha t 
h a v e been undergo ing a m a s s i v e r ecompos i t i on for the las t th i r ty y e a r s . 

How can h is tory he lp to unders tand the p resen t c h a n g e ? At f i rs t s ight i t 
s e e m s tha t i t puts e v e n more apa r t t o d a y ' s s i tua t ions and their pa s t . His­
t o r i c a l d i sc ip l ine wh ich e x p r e s s e s i t se l f in t e r m s of t i m e ra the r than 
c o n c e p t s does not p rov ide the soc io log i s t w i th t heo r i e s and c a t e g o r i e s 
a l r e a d y made , but the t e m p o r a l v i e w i t a l l o w s c a n make him r e d i s c o v e r w h a t 
he tends to f o r g e t : t he c o n t i n g e n t c h a r a c t e r of his o b j e c t and of his 
c o n c e p t s . A p a r t f rom tha t , i t m a k e s us b reak wi th a far t o o s imple c o n c e p ­
t ion of the c h a n g e as a h o m o g e n e o u s and g loba l phenomenon . T h e soc i a l h is to­
ry and the "his to i re des m e n t a l i t é s " b lows ou t the synchrone vis ion w h e r e 
d i f f e r e n t e l e m e n t s of a g i v e n s i tua t ion a r e a l l e n v i s a g e d in the p resen t , 
w h e r e a s t h e y in f a c t r e fe r to d i f f e r e n t shapes of spreading of dura t ion 
( i b i s ) : t i m e of behav iou r s , t i m e of ins t i tu t ions and t i m e of the r ep resen ­
t a t ions do not usual ly h a v e the s a m e speed.(2) 

"Appropr i a t ion" by the s o c i o l o g i s t of the h i s to r i ca l ana lys i s of a soc i a l 
o b j e c t is not o b v i o u s . I t has to conf ron t i t se l f to a c e r t a i n number of 
c o n c e p t u a l and m e t h o d o l o g i c a l d i f f i c u l t i e s wh ich wi l l not be d e a l t w i th now 
for t h e y h a v e been ana ly sed e l s ewhe re . (3 ) On the o the r hand, h i s to r i ca l 
con t r ibu t ion on penal m a t t e r s i s e x t r e m e l y d i f f e r en t a c c o r d i n g to the dif­
f e r en t period.(4) As fa r as f r ench h is tory is c o n c e r n e d , i t is qu i t e impor­
t an t for the 1 7 t h c e n t u r y and 18th c e n t u r y , much less for the 19 th , and 

(+) A d d r e s s a l l C o m m u n i c a t i o n s t o : Phi l ippe R o b e r t & R e n é L e v y , C e n t r e de 
r e c h e r c h e s S o c i o l o g i q u e s sur le Dro i t e t les Inst i tut ions P é n a l e s 
( C . E . S . D . I . P . ) , C . N . R . S , 4 , rue de Mondovi , F -75001 Par i s 
T rans l a t i on b y L . G a r c i a . 
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r educed to v e r y l i t t l e for the beginning of the 20th cen tu ry . (5 ) I t is 
t h e r e f o r e imposs ib le a t the m o m e n t to e n v i s a g e a c o m p l e t e h i s to r i ca l v i e w 
but we could , using some key m o m e n t s , t ry to r e c o n s t i t u t e the "penal e c o n o m y " 
of e a c h of those pe r iods : not so much desc r ib ing the ins t i tu t ions , the i r 
rules and their s p e c i a l i z e d p roce s se s but ra ther the a r t i cu l a t i ons tha t a r e 
c h a r a c t e r i s t i c of the i r r e l a t ion a t this t i m e as we l l as the s i tua t ion and 
role this ensemble has in the soc ia l fo rmat ion under cons ide ra t ion . This 
me thod does not pe rmi t us to expla in how one "penal e c o n o m y " turns into 
ano ther one , but i t a l l o w s a t l eas t to show the d i f f e r e n c e b e t w e e n t h e m . 

Cons ide r ing the k e y momen t s and the poss ib i l i t i es o f f e r e d by h i s to r iography 
we chose to cons ider for this a r t i c l e t h ree main m o m e n t s : end o f the A n c i e n 
R e g i m e , the 19th c e n t u r y and our t i m e . The f i rs t m o m e n t a l l o w s to s e e the 
" repress ive e c o n o m y " of the A n c i e n R e g i m e in its ful lness and to see the 
s y m p t o m s of its c r i s i s ; the second moment is the bui lding and the s t ab i l i s a ­
t ion of a r ep re s s ive model which wi l l las t t i l l t he end of the 1 9 5 o ' s . As 
far as t o d a y ' s s i tua t ion is c o n c e r n e d i t s e e m s to open a new per iod : i t is 
ra ther d i f f i cu l t to te l l wha t c h a r a c t e r i z e s i t but i t i s a l r eady obvious 
tha t the penal model of the 19 th c e n t u r y i s deep ly r e o r g a n i z e d . 

II. P E N A L E C O N O M Y O F THE A N C I E N R E G I M E 

The penal e c o n o m y of the 18th c e n t u r y desc r ibed by his tor ians i s the resu l t 
of a s low and long- las t ing evo lu t ion which mainpoints we wil l now remind . I t 
did s t a r t wi th the appar i t ion of the s ta te (6) , in its modern c o n c e p t , b e t ­
w e e n the middle of the 13 th and the 14th c e n t u r y . P r o g r e s s i v e l y , a c e n t r a l 
i zed imposi t ion , the t a x - s y s t e m , j u s t i f i ed by the war and for the g r e a t e s t 
par t red i s t r ibu ted to the nobi l ia ry c lass (7) i s added to the d i r e c t s e ign io -
ral l e v y i n g , whose r e l a t i v e re turn dec l ines for v e r y c o m p l e x reasons . The 
s t a t e , tool of this p roces s of ex t r ac t i on - r ed i s t r i bu t i on is in t roduced 
through the f igure of the king(8), main ta ined through the middle a g e s but 
w h i c h then changes from supreme suzera in of the feudal py ramid into a d i r e c t 
sovere ign(9) o b e y e d by al l his sub jec t s e v e n i f t hey a r e his v a s s a l s ' sub­
j e c t s . This m o v e m e n t wi l l build up the notion of nat ional t e r r i t o ry . (10 ) 

Pena l j u s t i c e w a s born wi th this S t a t e and is par t of i t . What ju r i s t s 
b e l i e v e to be the irruption of the inquisi tor ial p r o c e d u r e ( 1 1 ) is in f a c t 
the f r ac t ion ing of j u s t i c e and t he appar i t ion of a new form of c o u r t a c t i o n . 
What g i v e s meaning to the cons t i t u t ion of a penal r ea lm is not only the 
e x i s t e n c e of a f e w publ ic o f f e n c e s , most of t hem of l e s e - m a j e s t y (punished 
by some sort of exc lus ion) but the ex tens ion of this model to p r i v a t e 
c o n f l i c t s in which the sove re ign is subs t i tu t ing h imsel f for the v i c t i m to 
a c t as the p la in t i f f . I t i s then tha t the d i s t inc t ion b e t w e e n penal and 
c i v i l m a t t e r s appea r s . I t i s then t o o tha t the pena l ty appea r s , w h e r e a s 
b e f o r e the re w a s only c o m p e n s a t i o n wi th an indemnisa t ion for the suze ra in ' s 
a rb i t r a t ion added . In the model of the c r imina l t r ia l the s o v e r e i g n is no 
longer a more or less compu l sa ry r e f e r e e but is a j u d g e and a pa r ty c o n ­
s ider ing tha t the o f f e n c e i s made aga ins t the in te res t s of publ ic p e a c e tha t 
he r ep re sen t s . 

N o t only the v e r y idea of the penal induces a S t a t e s o v e r e i g n t y but its 
c o n c r e t e e m e r g e n c e depends on e a c h v e r y pecu l i a r moda l i ty o f e a c h S t a t e . In 
F r a n c e the d e v e l o p m e n t o f the "p ro to -S t a t e " o f the ea r ly middle a g e s w a s 
c h a r a c t e r i z e d by the c h a n g e of c u r i a - r e g i s into an a t t e m p t o f c e n t r a l admin­
is t ra t ion and too , in a more c o n c r e t e w a y , through the ex t ens ion of t he 
C r o w n lands which wi l l lead to the c r e a t i o n of a l oca l admin i s t r a t i on . The 
a c t u a l c r imina l funct ion wi l l appear wi thin the new c o n c e p t o f admin i s t r a ­
t ion ; this g o e s for the c e n t r a l l eve l (par l iament) as w e l l as for the l oca l 
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l e v e l (ba i l l age) . (12) I t w a s as we l l within the admin i s t r a t ion of the C r o w n 
lands tha t the Pub l i c P r o s e c u t o r (les gens du roi)(13) so t y p i c a l of f rench 
j u s t i c e , a p p e a r e d a l though s lowly and wi th d i f f i c u l t i e s . His to r iography o f 
the c r imina l j u s t i c e wi th in the f rench ea r ly middle ages and the p re -abso lu -
t i s t S t a t e leads mos t ly to works on h is tory of the l aw(14) which does not 
p rov ide us wi th much k n o w l e d g e on the func t ion ing of the r ep re s s ive p r o c e s s , 
its e f f e c t i v e n e s s and its par t in soc i a l r e l a t ions . (15 ) The h i s to r iography 
g e t s more abundant wi th the per iod o f the abso lu t i s t S t a t e . 

* 

The p r e e m i n e n c e g i v e n by the ju r i s t s dur ing the 18th c e n t u r y to the k ing ' s 
l aws canno t hide thei r l imi t ed and subsidiary use , which w a s to m a k e the 
rule o f p rocedura l p r a c t i c e s ( 1 6 ) and to f o r m a l i z e c e r t a i n incr imina t ions 
e s p e c i a l l y when roya l o r mora l m a t t e r s w e r e c o n c e r n e d . C r i m i n a l law of th is 
abso lu t i s t S t a t e is a Ju r i s t en rech t more than any th ing in which a d o c t r i n e 
based upon modern j u sna tu ra l i sm and r a t iona l i sm o p e r a t e s a syn thes i s of 
d i f f e r e n t spr ings ( roman l aw , c u s t o m a r y l aw, kings law and p r e c e d e n t s ) . ( 1 7 ) 
In this c r i m i n a l c o n s t r u c t i o n , j u s t i c e is far more impor tan t than l aw: 
n e v e r t h e l e s s i t i s d i f f i c u l t to know who can be the j u d g e b e c a u s e the power 
of J u s t i c e i s so l inked to the i m a g e of the k ing tha t any roya l o f f i c e r c a n 
a c t a s a j u d i c i a l o f f i c e r ; e v e n roya l c o m m i s s i o n e r s a re o f t en g i v e n jur i s ­
d i c t i ona l c o m p e t e n c e s . 

I f we t ry to s t i c k to the j u d i c i a l s o c i e t y the d i f f i c u l t y i s jus t the s a m e ; 
j u s t i c e s e e m s t o b e d i lu ted into many d i f f e r en t w a y s : roya l j u s t i c e , s e igno -
rial j u s t i c e , t o w n j u s t i c e , e c c l e s i a s t i c a l j u s t i c e . E v e n roya l j u s t i c e , the 
mos t impor t an t as far as c r imina l m a t t e r s a r e c o n c e r n e d , knows of many 
s p e c i a l c o u r t s wh ich c o ex i s t wi th c o m m o n o n e s . E v e n when those a re con­
c e r n e d t h e r e is a soc i a l g a p b e t w e e n high rank j u s t i c e s and the res t of 
t hem. (18 ) S e n t e n c e s a r e l e f t t o t he j u d g e ' s d i s c r e t i on which p r o v e s his 
p r e e m i n e n t r o l e . What is more , the s e n t e n c e does not g e n e r a l l y imply a long-
t e r m t ak ing in c h a r g e of the s e n t e n c e d ( 1 9 ) ; far f rom cons t i t u t i ng an inde-
pendant pa r t o f t he c r im ina l p roces s wi th its o w n ins t i tu t ions , the punish­
ment i s r e d u c e d to an appendix of the j u s t i c i a l a c t i o n . The s c a l e of the 
p e n a l t i e s i s g e n e r a l l y d e s c r i b e d as " sha t t e red" by the c o - e x i s t e n c e of 
c o r p o r a l punishment and o f measu res v e r y l i t t l e e f f e c t i v e w i thou t i n t e r m e ­
d i a t e pena l t i e s in b e t w e e n . We c a n wonder if this s t a t e m e n t is not an ana­
c h r o n i s m : we may not be ab le a n y m o r e t o p e r c e i v e how e f f i c i e n t those pena l ­
t i e s l ike p i l lo ry o r ban i shmen t , wh ich a f f e c t honour o r p roduce e x i l e , w e r e 
a t the i r t i m e s . 

L i k e w i s e the p o l i c e func t ion i s only one of t he a s p e c t o f the j u d g e ' s c h a r g e 
e v e n though the abso lu t i s t S t a t e has g i v e n (in f a c t i f not by laws) such an 
ins t i tu t iona l a u t o n o m y to c e r t a i n ins t i tu t ions tha t thei r p o l i c e func t ion 
o v e r r i d e s the i r j u r i d i c t i o n a l func t ions . The o r g a n i z a t i o n of the p o l i c e i s 
t o know a t this t i m e o f v e r y impor tan t c h a n g e s t ha t a r e d i f f i cu l t t o under­
s tand, d e c i s i v e f rom a c e r t a i n point of v i e w ( e spec i a l l y as far as ra t iona­
l i z a t i on is c o n c e r n e d ) but de r i so ry from another point of v iew.(20) F rom 
this point of v i e w , the main e v e n t i s the r e o r g a n i z a t i o n of the par is ian 
p o l i c e through the c r e a t i o n by an e d i c t o f 1 6 6 7 , o f the L i e u t e n a n t - g e n e r a l 
de p o l i c e . This func t ion appea r s to be pa r t o f the loca l j ud i c i a l o r g a n i z a ­
t ion but in f a c t i t is par t of the c e n t r a l admin i s t r a t ion b e c a u s e of the 
i m p o r t a n c e of t he m a i n t e n a n c e of order in Par i s and b e c a u s e of the po l i t i c a l 
i n fo rma t ions p rov ided . As far as par is ian admin i s t r a t ion i s c o n c e r n e d the 
L i e u t e n a n t g e n e r a l has a c o m p e t e n c e tha t does e x c e e d the p o l i c e funct ion and 
tha t inc ludes a c e r t a i n j u d i c i a l c o m p e t e n c e and w i d e a d m i n i s t r a t i v e a t t r ibu ­
t ions . T h e main par i s ian p o l i c e wor ry (with its thousand men a t the end of 
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t he A n c i e n R e g i m e ) , s e e m s to be its ab i l i t y t o main ta in o rde r , avo id ing 
explos ions of v i o l e n c e s in the popular a r e a s ; then , a t the end of the 
per iod , i t a cqu i r e s another purpose which is to "c l eanse" the s t r e e t s by 
g e t t i n g rid o f those w h o l ive on the s t r e e t . ( 2 1 ) 

In spi te of a 1699 e d i c t , the model of the L i e u t e n a n c e - g é n é r a l e wi l l not 
spread ou t s ide Par i s wi th the c o n s e q u e n c e tha t the p o l i c e o r g a n i z a t i o n in 
o the r towns wi l l remain a t an embryona ry s t a t e . This w a y the only other 
impor tan t p o l i c e ins t i tu t ion is the M a r é c h a u s s é e which b e c a m e a s p e c i f i c 
p o l i c e for main roads and coun t ry s ide . T w o impor tan t r e fo rms during t he 18th 
c e n t u r y r a t i o n a l i z e the s t ruc tu res of this ins t i tu t ion and i ts imp lan ta t ion . 
B u t in sp i te of those r e fo rms , the lack of s t r eng th and the c o m p e t i t i o n 
b e t w e e e n the d i f f e ren t c o m p e t e n c e s wi l l res t ra in the e f f i c i e n c y o f this 
rural p o l i c e wi th only four or f i v e thousand men a t the e v e of the r e v o l u ­
t ion . As far as the p o l i c e c o m p e t e n c e i s c o n c e r n e d the M a r é c h a u s s é e does 
not dea l wi th internal c o n f l i c t s in the v i l l a g e s and is incapable of cop ing 
wi th any impor tan t sedi t ious m o v e m e n t or wi th groups of roadrunners . What is 
more the re is no support from rural popula t ions s c a r e d of repr isa ls f rom 
those they would h a v e g i v e n a w a y so tha t t he M a r c h a u s s é e ' s "pray" i s 
usual ly the i so la ted roadrunner.(22) The w e a k n e s s of the M a r é c h a u s s é e 
f o r c e d the au thor i t i e s t o use o the r s p e c i a l i z e d f o r c e s , among which the 
p r i v a t e guards f rom the F e r m e g é n é r a l e des impôts(23) t a x c o l l e c t o r s and 
the a r che r s de l 'hôpi ta l whose a t t r ibu t ion w a s to c o l l e c t roadrunners w h o 
w e r e t o be sent t o the g e n e r a l hospital . (24) 

As far as t he mi l i t ia is c o n c e r n e d ( c r e a t e d in 1688 and r e f o r m e d in 1742) 
i ts funct ion of aux i l i a ry of p o l i c e i s desc r ibed wi th s c e p t i c i s m b e c a u s e of 
r e s i s t ances m e t by this fo rm of a r m e d se rv ice . (25) F ina l ly the las t r e c o u r s e 
w a s the army(26) e s p e c i a l l y a f t e r Louis the 14 th r e o r g a n i z e d i t and intro­
duced the qua r t e r ing in b a r r a c k s . This r e fo rm and the d e c r e a s e of t a x e s a t 
the end of the 1 7 t h c e n t u r y h a v e been impor tan t in the d e c r e a s e of main 
popular emot ions e n d e m i c s ince the 14th c e n t u r y ; they wi l l r eappea r a t t he 
beginning of the Revolu t ion(27) in a c o n t e x t of a dec l i ne of the abso lu t i s t 
s t a t e and e s p e c i a l l y of its p o l i c e and jus t i ce . (28) 

* 

I f we wan t to a c t u a l l y a p p r e c i a t e the par t of the penal r e a lm in soc i a l 
r e la t ions we h a v e to be s c e p t i c a l wi th the t heo r i e s v o i c e d by the roya l 
ju r i s t s during the e a r l y midd le - ages and a t the beginning of the modern 
per iod . Numerous r e c e n t r e s e a r c h show a penal j u s t i c e whose in t e rven t ions 
a r e rare and r e s e r v e d to some roya l m a t t e r s o r to scanda ls so obv ious t hey 
would t rouble the publ ic o rder . The e x e m p l a r i t y i s then only used to c o n c e a l 
t h e r a r i t y o f its in t e rven t ions . As far as the res t o f the in te rven t ions 
a r e c o n c e r n e d , which a re less p res t ig ious but impor tan t to unders tand b e ­
c a u s e they r ep resen t the c o n c r e t e " repress ive e c o n o m y " , w e r e a l i z e t ha t t he 
penal in te rven t ion does depend on the in i t i a t ive of the compla inan t s and of 
the i r ab i l i t i e s to pay , for t hey a d v a n c e l ega l c o s t s . The c o m p l a i n t i s then 
pa r t of the soc ia l re la t ion which d e t e r m i n e s i t : i t is then only a mean 
a m o n g o the r s to a m e l i o r a t e one ' s posi t ion in a n é g o c i a t i o n or to diminish 
t he opponent and to f o r c e him to c o m e to t e r m s o r a c c e p t an a rb i t r ament . (29) 
T h e j u s t i c e of the A n c i e n R e g i m e i s qu i t e sa t i s f i ed wi th this subsidiary 
ro le tha t cor responds to the l imi t s of its means and to t he c o n c e p t i o n of 
the roya l power.(30) It is as if i t l i m i t a t e s i t se l f to lead the d i f f e r e n t 
pa r t i e s to an a g r e e m e n t and by doing this r e in fo rce s t he domina t ion of the 
loca l e l i t e s whose m e m b e r s o r g a n i z e t he se compromise s . (31 ) T o r e a c h t ha t , 
j u s t i c e uses double dissuasion: t owards the a c c u s e d , j ud ic i a l d i s c r e t i on , 
p r e v e n t i n g any a c c u r a t e eva lua t i on of the r isks he is taking(32) ; t o w a r d s 
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t he p la in t i f f the unp red i c t ab i l i t y o f lega l c o s t s . This w a y they both h a v e 
the f e e l i n g t h e y should c o m p r o m i s e in a s o c i e t y w h e r e e v e r y s ingle person 
has s o m e t h i n g to loose (money or posi t ion) . . . e x c e p t for the sans a v e u 
(d i s repu tab le peop le ) t h e o r e t i c a l l y j udged by the e x p e d i t i v e j u s t i c e o f the 
p r é v o t s (provost) . (33) 

This p r o v o s t ' s j u s t i c e is par t of the m a n a g e m e n t of p o v e r t y tha t r e l i e s on 
the not ion (going back a t l ea s t to the 14th cen tu ry (34) but cons ide red w i th 
r e l u c t a n c e s t i l l t he end o f the A n c i e n Rég ime(35) ) which tends to i so la te 
as much as poss ib le the "bad poor" wh ich is to say the u n a c t i v e va l id 
pe r son . R e c e n t h i s to r iography recons ide r s t he e f f e c t i v e n e s s o f the grand 
r e n f e r m e m e n t ( 3 6 ) of t he s econd par t of the 1 7 t h c e n t u r y , but does insist on 
c o n c r e t e r e a l i z a t i o n s o f the 18th c e n t u r y : dépo ts de m e n d i c i t é , c h a r i t y 
workshops and e s p e c i a l l y d e v e l o p m e n t o f home as s i s t ancy . (37 ) The c l e v e r 
pena l e c o n o m y of the f inishing A n c i e n R é g i m e c a m e to a hal t when loca l 
c o m m u n i t i e s s t a r t e d loos ing the i r con t ro l o v e r the i r m e m b e r s , b e t w e e n 1 7 7 0 
and 1780(38): c a s e s t ha t c anno t be so lved through c o m p r o m i s i n g and a rb i t r a ­
t ion and w h i c h roya l j u s t i c e canno t m a n a g e a re mul t ip ly ing . Such a c r i s i s 
s i tua t ion w h i c h is pa r t of a wider cr i s i s of the abso lu t i s t S t a t e and of i ts 
ro le in s o c i a l r e l a t ions wi l l unknot in a r e c o m p o s i t i o n which leads to a new 
" r ep re s s ive e c o n o m y " . 

III. F R O M A L I B E R A L S T A T E T O A N I N T E R V E N T I O N I S T S T A T E : 
B U I L D I N G A NEW P E N A L E C O N O M Y 

T h e p re t ens ion wi l l deep ly c h a n g e : we can t r a c e this in the t r a n s f o r m a t i o n 
of t he j u r i d i c a l f i gu re o f the s o v e r e i g n t y . The s o v e r e i g n t y o f the abso lu­
t i s t m o n a r c h y had l i t t l e to do wi th soc ia l r e l a t i ons . I t a b o v e all p r e t ended 
to r ep re sen t on top o f the c i v i l s o c i e t y t he abso lu t e s o v e r e i g n t y o f the 
e t e r n a l as a p r o t e c t i v e and j u s t i c i a r y sword . In the r evo lu t i ona ry and pos t -
r evo lu t i ona ry s o c i e t y t he na t iona l s o v e r e i g n t y p re t ends t o include t he who le 
s o c i e t y . I t subsumes a l l i ts m e m b e r s into an a b s t r a c t and indivis ib le t o t a ­
l i ty f rom w h i c h nobody can e s c a p e . Then the s t a t e as the c o n c r e t i s a t i o n o f 
t he s o v e r e i g n t y i s r e p r e s e n t e d as the p o t e n t i a l l y t o t a l incarna t ion of the 
soc i a l e t h i c . 

H o w e v e r , t he l ibera l s t a t e d e v e l o p s only pa r t i a l l y po ten t i a l s o f i ts so ­
v e r e i g n t y b e c a u s e i t only r e a c h e s individuals as a b s t r a c t e d l y equa ls in i ts 
l a w . "Indirect A d m i n i s t a t i o n " in K e l s e n ' s words(39) , c o n s t i t u t e s its t y p i ­
c a l w a y o f a c t i o n . Then penal funct ion appea r s as an e s sen t i a l a s p e c t o f 
this s t a t e : penal j u s t i c e based upon a s t r i c t l ega l def in i t ion of gui l t (4o) 
is on ly a i m e d at the p r e v e n t i o n of new o f f e n c e s . ( 4 1 ) This a im of s p e c i a l an 
g e n e r a l d e t e r r e n c e is pursued through the t h r e a t of a s anc t ion . The pos t -
r e v o l u t i o n a r y penal s y s t e m which i s not s t r u c t u r e d around the j u d g e any m o r e 
but around t h e l aw is g o i n g to d e v e l o p an " indi rec t admin i s t r a t ion" on a 
l a rge s c a l e : f i r s t of al l through a s y s t e m a t i c j u d i c i a l imp lan ta t ion , then 
through d e v e l o p m e n t (at the l o w e s t poss ib le c o s t ) o f o rgans c a p a b l e o f sus­
t a in ing the e x e c u t i o n o f s e n t e n c e s (prisons and c o n v i c t goa l s ) , then through 
p r o g r e s s i v e c o n s t r u c t i o n , f i rs t in Par i s then in the c o u n t r y s i d e , of insti­
tu t ions s p e c i a l i z e d in c r i m e d e t e c t i o n and r e f e r r a l (pol ice and g e n d a r m e ­
r ie ) . T h e c o u r t - s y s t e m is the f i r s t p i e c e in the penal p u z z l e to be s e t up. 
A f t e r some e x p e r i m e n t s dur ing the R e v o l u t i o n , i t a cqu i r e s w i th the F i r s t 
E m p i r e , a f o r m which wil l not be modi f i ed for a c e n t u r y and a half ; a h e a v y 
hold of t he e x e c u t i v e ( p r e e m i n e n c e of the publ ic p rosecu to r ) ; a v e r y h ie ra r -
c h i z e d s t r u c t u r e o f the j ud i c i a l s o c i e t y ; r e e s t a b l i s h m e n t o f an inquis i to­
r ial p re l imina ry i nves t i ga t i on ; l im i t ed use o f the j u ry s y s t e m (major o f f e n ­
c e s only) .(42) 
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F o u c a u l t ' s thes is about punishment in the 19 th c e n t u r y has been the main 
focus o f r e c e n t h i s to r i ca l d e b a t e . F o u c a u l t made t w o poin ts : r e f o r m a t o r s 
a t t a c k e d "the e c o n o m y of co rpora l punishment" (supplice) in the name of a 
d ive r s i f i ed p e d a g o g y of sanc t ion . . . to f ina l ly ob ta in the prison monotony; 
the prison c o n s t i t u t e s the c e n t e r of the penal repress ion : through imprison­
ment , i l l ega l ac t ions c o m m i t t e d by the w o r k i n g - c l a s s a r e branded as c r i m i ­
na l i ty and thus de f in i t e ly s e p a r a t e d from the more obscure i l l ega l a c t i ons 
of the bourgeois ie . (43) This thes is has been r ev i sed from four points of 
v i e w . 
a ) The bruta l rupture w a s not tha t obv ious : penal e c o n o m y of the 19 th c e n t u ­

ry p r o c e e d s through r ecompos i t i on of p rev ious e l e m e n t s or e x p e r i e n ­
ces . (44) The bruta l c h a n g e is due to a q u a n t i t a t i v e d i f f e r e n c e of the 
c o u r t ' s c a s e - l o a d and of the dura t ion of c e r t a i n kinds of punishments . 
T h e prison is only a c o n s e q u e n c e of the muta t ion of the ro le ass igned to 
the penal repress ion . 

b) On the o the r hand, c o n t r a r y to the in tent ional log ic of the d i scourses on 
prison, r e c e n t works under l ined the v a r i e t y and the apa thy of penal 
p r a c t i s e s and c o u n t e r - p r a c t i s e s and the impor t ance of the r e s i s t a n c e s , 
e s p e c i a l l y t he revol t s . (45) 

c) A per iod isa t ion can now be of fe red(46) : t i l l the y e a r s 1830 the c o m b i n a ­
t ion of a phi lan t ropic d i scourse and of a p rax is based on bui ldings 
c o n f i s c a t e d during the R e v o l u t i o n , on wardens r e c r u i t e d a m o n g r e t i r ed 
a r m y men and on m a n a g e m e n t l e f t to p r i v a t e unde r t ake r s . F r o m the middle 
of the 183o ' s to t he end of the 1850 's a more " rea l i s t i c" d i scourse bui l t 
upon d e t e r r e n c e and upon the s t a r t of cons t ruc t ion of pr isons . Then 1860 
s ee s the s low r e l a t i v e d e c l i n e of the use of pr isons . 

d) F ina l ly as f a sc ina t ion wi th the prison has faded a w a y , i t has b e c o m e 
eas i e r to look a t the o the r p e n a l t i e s : i t appears tha t , t i l l 1850, impri­
sonment w a s coup led wi th c o n v i c t gaol (47) ; a f t e r w a r d s wi th t r anspor t a t ion 
over seas (48) , until the i m p l e m e n t a t i o n of suspended s e n t e n c e s turned this 
penal due t into a tr io.(49) Bes ide t ha t , many ins t i tu t ions appear tha t 
a r e d e d i c a t e d to young o f f e n d e r s . F rom the Monarch ie de Ju i l l e t t i l l t he 
end of the Second Empi re (1870) the t r e a t m e n t of those o f f e n d e r s is 
domina t ed by a phi lan t ropic spir i t , more and m o r e r e l ig ious . Then t h e r e 
is a br ie f per iod when the C o r r e c t i o n s S e r v i c e b e c o m e s h e g e m o n i c . F ina l -
ly , we s e e t he ph i lan t ropic m a n a g e m e n t back aga in , but this t i m e less 
re l ig ious and we o b s e r v e the beginning of the s y s t e m of proba t ion in t he 
ea r ly 20th cen tury . (50) 

In sp i te of the c r e a t i o n of the l i e u t e n a n c e - g é n é r a l e , the d e v e l o p m e n t of 
the po l i ce wi l l be ra ther s lower and more b e l a t e d in F r a n c e than g e n e r a l l y 
a d m i t t e d . At l e a s t until the Second Empi re the p o l i c e i s used as an in te l l i ­
g e n c e s e r v i c e and as a po l i t i c a l p o l i c e . On top of tha t t he p o l i c e is not 
unif ied, c r ipp led by internal s t rugg le s and mos t ly c o n c e n t r a t e d in P a ­
r i s . (51) The d e v e l o p m e n t o f the p o l i c e during the Second Empi re wi l l r emain 
e s sen t i a l l y par is ian . Bes ide Pa r i s , only t w e n t y towns have a c o r r e c t l y 
o r g a n i z e d p o l i c e a t the fa l l o f the r eg ime . (52) Then the evo lu t i on wi l l be 
ra ther c h a o t i c and domina t ed by the e s t ab l i shmen t o f s t a t e con t ro l o v e r 
c o m m u n a l p o l i c e in the prov inces . (53) As fa r as t he G e n d a r m e r i e i s c o n c e r n e d 
the p rocess s e e m s qu i cke r : t he r e is a p e r f e c t con t inu i ty from the A n c i e n 
R e g i m e ' s s t a t u t e s to the r evo lu t iona ry a c t s . F rom 11 000 men in 1792 i t 
r e a c h e s 30 000 during the Grand Empi re but wi th a spec ia l i n t e re s t in 
mi l i t a ry po l i c ing . During the R e s t a u r a t i o n b e t w e e n one third and half of the 
men wi l l be k e p t and used for j ud i c i a l and m a i n t e n a n c e of order t a sks in the 
c o u n t r y s i d e . S i n c e the Revo lu t i on the re had been a t t e m p t s of c r e a t i n g a 
munic ipa l rural p o l i c e ( g a r d e s - c h a m p ê t r e s ) but i t does not s e e m to h a v e 
w o r k e d out proper ly . (54) The impor tan t repress ion in rural and f o r e s t r y 
de l inquency s e e m s to be due to the g e n d a r m e r i e and agen t s f rom the Eaux e t 



F o r ê t s admin i s t r a t i on . The m a i n t e n a n c e of publ ic order wi l l for the main 
pa r t be s e c u r e d , until end of the c e n t u r y , by the a rmy whose a t t r ibu t ions 
inc lude the gua rd ing of pr isons, urban pa t ro l s w i th the Nat iona l Guard(55) 
and t he repress ion of all t he r io t s . The a r m y wi l l g radua l ly be r e p l a c e d in 
this ro le by G e n d a r m e r i e squads (1921) and p o l i c e squads (1947) s p e c i a l i z e d 
in the m a i n t e n a n c e of publ ic o rde r . 

T h e s t a t i s t i c a l r epor t s now regu la r ly issued r e v e a l a j u s t i c e wi th a pre­
c i s e l y de f ined t a rge t . ( 56 ) A t the beginning o f the " s t a t i s t i c s e p o c h " , 
dur ing the s econd third o f the 19th c e n t u r y , we s e e t he j u s t i c e busy curb ing 
fo r e s t c r i m e s a t t r i b u t e d to a rural p r o l e t a r i a t , wh ich might mean a s t r u g g l e 
aga ins t food d i s t u rbances , may be t o o the repress ion o f c o n f l i c t s about 
c o m m o n s p a c e s o r wh ich used to be c o m m o n . Then those rural p r e o c c u p a t i o n s 
wi l l not appear any m o r e , t he penal s y s t e m b e i n g v e r y busy con t ro l l i ng the 
urban p r o l e t a r i a t ; i t s e e m s tha t the main p r e o c c u p a t i o n w a s to i n c u l c a t e 
upon i t t he r e s p e c t of p r i v a t e e s t a t e ( repress ion of t he f t ) , and mora l s 
( repress ion of p e t t y sexua l o f f e n c e s ) and f ina l ly to e r a s e the habi t o f 
s e l f j u s t i ce ( repress ion o f in te rpersona l v i o l e n c e ) : the r e s p e c t o f the s t a t e 
monopoly of v i o l e n c e must be t a u g h t , wh ich i s c o n t r a d i c t o r y to the e t h i c of 
soc i a l r e l a t ions based upon honor and its p ro t ec t i on . (57 ) 

* 

So much abou t t he o f f i c i a l a s p e c t , its d i s cou r se , its p re tens ions and i ts 
p r a c t i s e s . To h a v e an idea on "pena l e c o n o m y " and its p l a c e in s o c i a l r e l a ­
t ions means more in fo rmat ions ; i t is a p i ty not to h a v e for the 19 th c e n t u r y 
such s tud ies as those on non j u d i c i a l s e t t l e m e n t of d i sputes during the 1 7 t h 
and the 18th c e n t u r y . Y e t s o m e works on rural s o c i e t y - and mos t o f F r a n c e 
is rural m a k e us b e l i e v e a p e r s i s t e n c y of t r ad i t iona l behav iou r s . L o c a l 
c o m m u n i t i e s h a v e e i t he r kep t or refound, in f ront of a S t a t e p e r c e i v e d as 
m e n a c i n g , a s u f f i c i e n t s t r eng th to use penal p rocedu re as a subsidiary 
r e c o u r s e on ly . T h e c o m p l a i n t appea r s to be only one w e a p o n in l oca l p r o c e ­
dures of d i spu te s e t t l e m e n t , a mean to f o r c e an a g r e e m e n t or to h a v e a more 
f a v o r a b l e one. (58) The o p a c i t y of rural c o m m u n i t i e s (and of e thn ic a r e a s of 
the b ig c i t i e s ) wi l l not diminish b e f o r e the las t th i rd of the c e n t u r y : only 
then wi l l t he n e t w o r k of so l ida r i ty and mutua l con t ro l b e c o m e loose enough 
to a l l o w the e s t a b l i s h m e n t of a d i r e c t r e la t ionsh ip b e t w e e n the S t a t e and 
the individual . T h e g r e a t e c o n o m i c c r i s e s o f the las t d e c a d e s o f the c e n t u r y 
and the g r e a t m ig ra t i on t o w a r d s c i t i e s i t c a u s e d r e in fo rced this t r end . To 
put i t b r i e f l y , i t i s on ly a t the end of the c e n t u r y t ha t f rench s o c i e t y 
wi l l b e c o m e less rural , and rural s o c i e t y b e c o m e less c l o s e d to the S t a t e ' s 
ins t i tu t ions . 

A t the s a m e t i m e the penal model g e t s more c o m p l e x : bes ide the d e t e r r e n c e 
through p e n a l t y appea r s the d iagnos is o f d a n g e r o s i t y , wh ich c a n l ead to 
e l im ina t i on i f c o n s i d e r e d incurab le or to " t r e a t m e n t " i f cons ide red c u r a b l e . 
To say t h e t ru th t he cons ide r a t i on o f d a n g e r o s i t y has neve r been c o m p l e t e l y 
miss ing f rom the " rep ress ive e c o n o m y " : o f f i c i a l l y ignored during t he " c l a s ­
s i c " per iod ( i . e . o f the l ibera l s t a t e ) , i t n e v e r t h e l e s s has been used to 
p r e v e n t t he fa i l s o f d e t e r r e n c e . ( 5 9 ) Y e t a t t he end o f the 19 th c e n t u r y the 
p l a c e r e s e r v e d to d a n g e r o s i t y c e a s e s to be s t r i c t l y subsidiary and a genu ine 
r e o r g a n i z a t i o n o f the r e p r e s s i v e d o c t r i n e t a k e s p lace (6o) ; t he h i s to ry o f 
this inf lexion has j u s t been v e r y a c c u r a t e l y s tud ied by N y e (1984) w h o bases 
his d e m o n s t r a t i o n on not ions of "degene ra t i on" and "nat ional dec l i ne" . (61 ) 
T h e pole "e l imina t ion" i s r e p r e s e n t e d by t he t r anspor t a t i on of r e c i d i v i s t s 
r e l e g a t e d a c c o r d i n g t o the 1885 A c t ; and t he po le " t r e a t m e n t " through the 
pena l r e g i m e of j u v e n i l e de l inquen t s . This a s p e c t o f " t r e a t m e n t " e v e n i f 
mos t ly ve rba l makes ano the r one appear which i s more l inked to t he "d i r ec t 
admin i s t r a t i on" ra the r than to the model of " ind i rec t admin i s t r a t i on" . I t is 
then in f a c t t ha t the S t a t e soc ia l con t ro l tends to b e c o m e more i n t e r v e n t i o -
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nist and r e d u c e s the use o f the penal s y s t e m to only one a s p e c t a m o n g o the r s 
wh ich bor row much more s y s t e m a t i c a l l y f rom the model o f "d i rec t admin i s t r a ­
t ion" : compu l sa ry schoo l , publ ic hea l th s y s t e m , industrial l eg i s l a t i on , 
repress ion of a l c o h o l i s m , ch i ld rens ' s p r o t e c t i o n . . . 

T h e numbness of the f rench soc io logy a f t e r the f i rs t World War and the 
thinness of h i s to r i ca l works focuss ing on the f i rs t par t of the 20th c e n t u r y 
pair to c r e a t e a g a p in our e m p i r i c a l d o c u m e n t a t i o n . Y e t we cou ld admi t a 
c e r t a i n s t ab i l i t y o f the " repress ive e c o n o m y " so s e t t l e d . For a l m o s t one 
c e n t u r y i t does not s e e m to h a v e deep ly c h a n g e d . E v e r y t h i n g s t a r t e d t o m o v e 
a f t e r the 1950 ' s . The p i c t u r e o f the t o d a y r ep re s s ive e c o n o m y le t s d e e p 
c h a n g e s appea r : a genu ine r ecompos i t i on is t ak ing p l a c e wi thou t g e n e r a l l y 
l e t t i ng t he na tu re and the c h a r a c t e r s o f the muta t ion appea r . Pena l m a t t e r s 
a r e ment ioned the s a m e w a y as during the pas t c e n t u r y wi thou t r e a l i z i n g t ha t 
a h i s to r i ca l muta t ion has been t ak ing p l a c e for o v e r 25 y e a r s . This m i s r e a ­
ding r e in fo rce s the a t m o s p h e r e o f "cr i s i s" , 

IV A C H A N G I N G P E N A L E C O N O M Y IN T H E CRISIS OF THE S T A T E 

To e x a m i n e e v e r y indica tor tha t s eem to point ou t a muta t ion of the penal 
r e a l m tha t has not been known for one c e n t u r y would mean a v e r y long and 
t e c h n i c a l demons t r a t i on : i t is not qu i t e t he purpose of this paper and has 
been p roduced e l s ewhere (62 ) , so t ha t a r epe t i t i on would be super f luous . 

L e t us s t i ck to the e s sen t i a l . Our in te res t be ing on penal e c o n o m y , its 
p l a c e and its ro le in the soc ia l r e l a t ions , l e t us t a k e a look at the 
ind ica tor of the e a r l i e s t s t a g e of the penal p r o c e s s e s , a t a t i m e when i t is 
s t i l l poss ib le to d i sce rn the p l a y e r s , the odds , the winners and t he l00-
se r s . The c h a n g e s in the mean ing o f compla in t s e e m s to be a t the c o r e o f the 
c u r r e n t "c r i s i s" . T h e c a r e f u l e x a m i n a t i o n o f the p o l i c e s t a t i s t i c s l e t s 
gues s an u n p r e c e d e n t e d inc rease of compla in t s f rom individuals(63) g e n e r a l l y 
b e c a u s e o f an a t t a c k aga ins t m o v a b l e p roper ty . S e v e r a l cons ide ra t ions p ro ­
bably a l l ow us to exp la in this f a c t . F i r s t o f al l t he d i s semina t ion of goods 
t ha t a r e not ra re but s t i l l p rec ious and highly va lued such as c a r s and 
d o m e s t i c e l e c t r o n i c app l i ances . Then the g e n e r a l i z a t i o n o f l i f e s t y l e s t h a t , 
as fa r as housing is c o n c e r n e d , made impossible t h e old and t r ad i t iona l per ­
manent supervis ing o f the e s t a t e s : separa t ion o f l iv ing z o n e s (work , l e i ­
sures , hab i t a t ) , e a r l y ending of c o h a b i t a t i o n of young and old p e o p l e , 
d i s appea rance of s e rvan t s in bourgeo i s and midd l e - c l a s s housings , mul t ip l i ­
c a t i o n o f coun t ry houses for those c a t e g o r i e s . We have to add the g e n e r a l i ­
z a t i o n of insurances aga ins t t he f t and the i m m a t r i c u l a t i o n of c e r t a i n goods 
(ca rs , ident i ty ca rd s , c h e c k - b o o k s , c r e d i t - c a r d s . . .) which m a k e the c o m ­
pla in t compu l so ry to g e t a refund or to d i s c l a im one ' s l i ab i l i ty . L a s t but 
not l ea s t t he r e has been a c h a n g e in the mean ing of the c o m p l a i n t . In 
t r ad i t iona l s o c i e t i e s , t he h i s to r i ca l works p resen t i t as a s t r a t e g i c a l 
app roach , g e n e r a l l y d i r e c t e d aga ins t a p r e c i s e person and in any c a s e depen ­
dant on the m e c h a n i s m of négoc i a t i ons deep ly i m m e r g e d in t he na r row ne t of 
the r e l a t ions , r e s t r a in t s and h ie ra rch ie s o f the loca l s o c i e t y . Now on t h e 
c o n t r a r y i t appears g e n e r a l l y to be a more a u t o m a t i c a l than s t r a t e g i c a l 
behav iou r . I t i s d i r e c t e d aga ins t some th ing ra ther than aga ins t s o m e b o d y , 
j u s t b e c a u s e the p la in t i f f has no idea about the ident i ty of the de l in ­
quent . (64) F a r f rom be ing a subsidiary in a mechan i sm of r egu la t ion ru led by 
a loca l c o m m u n i t y , i t exp re s se s t he d i sappear ing of such poss ib i l i t i e s . In 
short i t appea r s l ike a summon d i r e c t e d to the S t a t e to m a k e up for t h e 
soc ia l g a p p roduced by the anonymi ty of the author and the d i sappea r ing of 
m i c r o r e g u l a t i o n s . 
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I t is then pa r t of the r ede f in i t ion of the p l a c e of the S t a t e in soc i a l 
r e l a t i ons , but t h e a i m he re i s not to c l a i m for "less S t a t e " as t he l e i t m o -
t iv v e r y much used in many o the r m a t t e r s . On the c o n t r a r y i t is a need for 
a S t a t e guard ian of soc i a l r e l a t ions . . . And m a y b e those groups which shout 
"more S t a t e ! " a re not tha t d i f f e r e n t f rom those t h a t shout "less S t a t e ! " in 
o t h e r m a t t e r s . T h e amb i t i on t o measu re t he d e g r e e o f g e n e r a l i z a t i o n o f the 
c o m p l a i n t , the g a p b e t w e e n those who cons ide r t h e m s e l v e s a s v i c t i m s o f an 
o f f e n c e and those w h o a c t u a l l y f i l e a c o m p l a i n t i s p robably d i f f i cu l t to 
m e e t , b e c a u s e o f the s h o r t c o m i n g s o f v i c t i m i z a t i o n s tudies . (65) We c a n a t 
l e a s t no te this r e c e n t b a n a l i z a t i o n o f the c o m p l a i n t behav iour (wi thout 
be ing ab le to say i f i t a f f e c t s equa l ly the d i f f e r e n t soc i a l g roups) . Fo r 
the f i rs t t i m e in t he h i s tory o f s t a t e s o c i e t i e s , we migh t g e t c l o s e r t o t he 
t h e o r e t i c a l l ega l c l a i m wh ich l e a v e t o the S t a t e t he monopoly o f the r e p r e s ­
s ion. 

In t ha t c a s e we h a v e a pa radox : of al l t he c a s e s t ha t the p o l i c e r e c o r d s , 
those e m a n a t i n g f rom individuals a r e the l e a s t t a k e n c a r e of ; t e n d e n c i a l l y 
t hey a r e hardly handled(66); in 85% of the c a s e s an individual c o m p l a i n t 
c o n c e r n i n g an a t t a c k on p rope r ty remains u n c l e a r e d by the p o l i c e , wh ich 
f o r c e s the j u s t i c e to d rop the c a s e . C l e a r i n g up a c a s e is poss ib le only i f 
t he p la in t i f f c an he lp iden t i fy ing the au thor o r i f the p o l i c e c a t c h e s 
s o m e o n e in t he a c t , wh i l e doing its r egu la r du ty of main ta in ing order in 
publ ic p l a c e s . A l t o g e t h e r , t h e s e c a s e s a r e qu i t e numerous , but thei r number 
i s n e g l i g i b l e c o m p a r e d to t he o v e r a l l amount o f c o m p l a i n t s . E v e r y t h i n g g o e s 
as i f the S t a t e abandoned the m a n a g e m e n t o f this t y p e of c a s e s to the 
insurance c o m p a n i e s and to t he m a r k e t o f s e c u r i t y - s e r v i c e s . Bu t a t l ea s t 
p r e s e n t l y , this a t t e m p t o f p r i v a t i z a t i o n m e e t s s t rong oppos i t ions : unfavor ­
ab l e e v a l u a t i o n o f the b a l a n c e b e t w e e n c o s t s and a d v a n t a g e s o f those p r i v a t e 
s e r v i c e s , r e s e r v e s t o m o n e t i z a t i o n o f s y m b o l i c o r p r a c t i c a l v a l u e s , refusal 
to a c c e p t the w i t h d r a w a l o f the S t a t e f rom the p r o t e c t i o n o f persons and 
the i r e s t a t e s . ( 6 7 ) T h e c o n t r a s t wi th the lot r e s e r v e d to o the r t y p e s o f 
c a s e s , r e i n f o r c e s t he pa radox tha t has j u s t been d e s c r i b e d . I f p r i v a t e 
c o m p l a i n t s a r e v e r y r a re ly d e a l t wi th by t he penal ins t i tu t ions , those 
e m a n a t i n g f rom o r g a n i z a t i o n s a r e v e r y w e l l handled . I t c an be p r i v a t e o r g a ­
n i za t ions wh ich h a v e an in-house s e c u r i t y d e p a r t m e n t e m p o w e r e d to con t ro l a 
p r i v a t e t e r r i t o r y open to t he publ ic , in a c c o r d a n c e w i th the i r p rope r ty 
r igh ts ( t yp i ca l e x a m p l e i s g i v e n by the b ig s u p e r m a r k e t s or d e p a r t m e n t 
s to re s ) . T h o s e s e c u r i t y s e r v i c e s dea l w i th the ma jo r i ty o f the d isputes 
th rough t r a n s a c t i o n s o f t e n l eon ine . Y e t t h e y appea l to t h e penal s y s t e m in a 
minor i ty o f c a s e s e i t he r for the v a l u e o f the e x a m p l e o r to g e t rid o f 
" a w k w a r d c u s t o m e r s " . T h e s e c a s e s be ing a l r e a d y c l e a r e d - u p and the condi t ions 
o f r e f e r r a l p r e n e g o c i a t e d b e t w e e n the o f f i c i a l and t he p r i v a t e p o l i c e , the 
handl ing of t hose c a s e s is not a p r o b l e m : 80% of the p o l i c e r epor t s c o n c e r n ­
ing t h e m c a n be handled by t h e j u s t i c e (a su spec t hav ing been iden t i f ied) , 
a s t o only 1 5 % c o n c e r n i n g o the r thef ts . (68) 

T h e c o n t r a s t b e t w e e n those b ig o r g a n i z a t i o n s w h i c h c a n a f fo rd a p r i v a t e 
p o l i c e and o p t i m i z e the i r r e l a t ionsh ip wi th o f f i c i a l p o l i c e , and the indivi­
dual o w n e r s , w h o turn f o r w a r d to the S t a t e b e c a u s e o f the l a ck o f o the r 
r e c o u r s e s but do not g e t any a n s w e r , i s s t r ik ing . O t h e r p r i v a t e o r g a n i z a t i o n s 
c a n n o t c l a i m the i r owne r sh ip b e c a u s e the i r a c t i v i t i e s do not t a k e p l a c e in a 
de f ined s p a c e . T h e y then t r y t o g e t d e l e g a t e d S t a t e p r e r o g a t i v e s t o p o l i c e 
the i r o w n profess iona l f i e ld s . Banks for e x a m p l e c a n l ega l l y con t ro l and 
s anc t i on the users of bad c h e c k s . T h e r e aga in a c e r t a i n number of c a s e s , a 
minor i ty in r e l a t i v e v a l u e a l though numerous in abso lu t e v a l u e , a r e t r ans ­
f e r r e d to the penal s y s t e m . T h e r e aga in c l e a r a n c e i s not a p rob lem but t he 
handl ing by S t a t e a g e n c i e s c a n be a p rob lem b e c a u s e of the impor tan t number 
o f c a s e s . Through the e x a m p l e o f banks we g e t to a th i rd t y p e o f c a s e s : an 



- 26 -

impor tan t number o f S t a t e a g e n c i e s use p o l i c e p o w e r s for the d e f e n c e o f the 
S t a t e pa t r imony or for t he m a n a g e m e n t of a s e c t o r of the e c o n o m i c a l or 
soc i a l l i f e . T h e r e aga in the main par t of the c a s e s i s d isposed of through 
t r a n s a c t i o n but a smal l amount in r e l a t i v e as we l l as abso lu te v a l u e is 
t r a n s m i t t e d to the penal s y s t e m (for the s a m e reasons as in the c a s e of 
s e c u r i t y se rv ices) . (6o) The c l e a r a n c e of the c a s e s is not a p roblem e v e n if 
t h e d i f f e r e n c e s b e t w e e n admin i s t r a t i ve and j ud i c i a l log ics g e t s o m e t i m e s on 
t h e w a y o f the penal handl ing. 

T h e r e is a publ ic admin i s t ra t ion which a c t i v i t y g e n e r a t e s a v e r y b ig number 
of c a s e s : i t i s t he p o l i c e i t se l f whose main task is the m a i n t e n a n c e of 
o rde r in publ ic p l a c e s . I t p roduces an e v e n more impor tan t number of c a s e s 
b e c a u s e the p o l i c e hasn ' t any o f f i c i a l power o f t r ansac t i on . The m a i n t e n a n c e 
of t h e publ ic o rder is nowadays mos t ly a p roblem of road t r a f f i c : 85% of the 
r epor t s t r a n s m i t t e d t o t he j u s t i c e by the p o l i c e a r e a i m e d a t t r a f f i c r e g u ­
la t ions . (70) A n o t h e r but much sma l l e r p roblem a re those " v i c t i m l e s s c a s e s " 
c o n c e r n i n g var ious S t a t e r egu la t i ons , a s for e x a m p l e the f o r e i g n e r s ' p o l i c ­
ing . The i r c l e a r a n c e is not a p rob lem s ince t h e r e is no p o l i c e repor t w h e r e 
no suspec t c a n be found. (71) And as the p o l i c e be longs t o o to t he penal 
o r d e r , those c a s e s a r e not s e p a r a t e d b e t w e e n t w o l o g i c s . T h e y c o n s t i t u t e 
w h a t t h e penal sy s t em can dea l wi th the most e a s i l y , e x c e p t when the number 
o f c a s e s c l o g s the s y s t e m . F ina l ly among all the c a s e s , the individual c o m ­
p la in t s a r e t he less handled (in r e l a t i v e va lue ) a t the v e r y m o m e n t when 
those c o m p l a i n t s b e c o m e more widesp read than e v e r for c o m p l e x r easons . N e v e r 
b e f o r e t he penal t heo ry and its c l a i m for monopoly has been so w i d e l y 
a c c e p t e d . Bu t i t i s a Pyrrhus v i c t o r y : the S t a t e m a k e s obvious its i n c a p a c i ­
ty to dea l w i t h w h a t i t has been c l a i m i n g for so long and th i s , de sp i t e t he 
enormous means i t has in penal appara tuses ( e spec ia l ly the p o l i c e ) . Things 
s e e m to be eas i e r when the c l a i m for monopoly i s not r e s p e c t e d , when the 
o r g a n i z a t i o n s handle t h e m s e l v e s most of the c a s e s , sending only a t iny pa r t 
of i t to t he penal s y s t e m . . . or i f i t cons i s t s of subproducts of t he 
m a i n t e n a n c e of order by the p o l i c e in publ ic p l a c e s . This i s why the penal 
f i gu re of t he S t a t e might loose a lot of its c r e d i t . This "model of ind i rec t 
admin i s t r a t ion" s e e m s to be in a "cr is i s" s i tua t ion . The mi sapp rec i a t i on of 
t h e p a r a m e t e r s o f the c r i s i s i nc reases the uneas iness and r e a c h e s the S t a t e 
in o n e of its c e n t r a l f igures , con t r ibu t ing to nourish its loss of l e g i t i m i -
ty and t he c o n t r o v e r s y about t he p l a c e and the ro le o f the S t a t e in soc i a l 
r e l a t i o n s . T h e f a c t t ha t t he c o m p l a i n t i s o f t e n the only poss ib le th ing 
m a k e s the m a t t e r e v e n more t o u c h y ; in o the r words i t means an impover i sh ing 
o f t h e c a p a c i t i e s o f the " loca l " soc ia l r egu la t ion and a summon d i r e c t e d to 
t h e S t a t e to m a k e up for this empt iness in t he soc i a l r e l a t ions . Its d e f i ­
c i e n c y w i t h such an i l l imi ted though fundamenta l r eques t c an be t a k e n by 
s o m e peop le as a f igure of soc i a l dea th . 

V. CONCLUSION 

We think t ha t looking a t th ings f rom a h i s to r i ca l ang le as we ju s t a t t e m p t e d 
t o d o , helps t o r e n e w the s o c i o l o g y o f c o n t e m p o r a r y penal m a t t e r s : thei r 
s t a t e of "c r i s i s" appears to be the demons t r a t i on of a more than usual 
a c c e n t u a t e d g a p b e t w e e n p r a c t i s e s undergoing quick c h a n g e s , ins t i tu t ions 
v e r y l i t t l e modi f ied e x c e p t in thei r func t ion ing , and w a y s of thought -
e i t h e r c o m m o n p l a c e or " sc i en t i f i c " - t ha t a r e o b s o l e t e . Used to dea l wi th an 
o v e r a l l s t ab le number of c a s e s for o v e r a c e n t u r y , t he penal s y s t e m is now 
m e e t i n g a v e r y f a s t and m a s s i v e inc rease in road t r a f f i c , c h e c k s and t h e f t 
c a s e s : i t m a n a g e s wi th inc reas ing d i f f i cu l t i e s t he t r a f f i c and c h e c k p ro ­
b l e m s and handles less and less the t he f t c a s e s . C o n s e q u e n t l y , d e e p soc i a l 
c o n f l i c t s tend to s u r f a c e . The d e b a t e upon the p r o t e c t i o n o f persons and 
a b o v e a l l o f the i r e s t a t e s c r y s t a l l i z e s the opposi t ions on t he ro le o f the 
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haus t i ve p i c t u r e o f the r e g i s t e r e d p r o s t i t u t e s . F i r s t o f a l l , we only h a v e 
the b ro the l i n m a t e s , and s econd , t h e r e a re no more da t a on t h e m than the 
census ones , i .e . a g e , p l a c e o f b i r th , and s o m e t i m e s c h a n g e o f address . 
S t i l l , t he e m e r g i n g p i c t u r e i s ana logous to the one of the b ro the l k e e p e r s 
in t ha t the r e l e v a n c e of o f f i c i a l l y - a s s i g n e d c l a s s c a t e g o r i e s i s u n m i s t a k e -
a b l e , and tha t t h e s e c a t e g o r i e s may be said to mirror the d iv is ion of mid 
1 9 t h - c e n t u r y urban s o c i e t y in g e n e r a l . 

2.2 T H E P R O S T I T U T E S 

T h e 1 9 t h - c e n t u r y v i e w of the publ ic w o m a n i s p o l e m i c and n o r m a t i v e to such 
an e x t e n t tha t mos t of the c o n t e m p o r a r y w r i t i n g s c a n n o t c o n t r i b u t e to a 
b e t t e r unders tanding o f w h a t p r o s t i t u t e s w e r e r e a l l y l i ke . D e f e n d e r s o f the 
abo l i t ion o f r e g u l a t i o n e m p h a s i z e d her m i se r ab l e f a t e : doomed to lose her 
c h a r m s and w r e c k e d by d i s e a s e , she would p r o g r e s s i v e l y g l i d e down the c l i e n -
t e l e s c a l e and d ie a w r e t c h e d d e a t h . This p i c t u r e w a s a b o v e all a w e a p o n 
aga in s t the admin i s t r a t o r s w h o m a r g i n a l i z e d t h e s e unfor tuna tes e v e n m o r e by 
pu t t ing t h e m on r e g i s t e r s and i n c a r c e r a t i n g t h e m in b ro the l s , hosp i t a l s , and 
pr isons ; i t i s v e r y se ldom a c c o m p a n i e d by any ser ious e m p i r i c a l 
ana lys is . (54) 
R e g u l a t i o n i s t s such as A c t o n , on t he o the r hand, sus ta ined t ha t t he bulk of 
the p r o s t i t u t e s subsequen t ly " b e c o m e the w e d d e d w i v e s o f men in e v e r y g r a d e 
of s o c i e t y (...) and o f t e n l i ve in e a s e unknown to many w o m e n w h o h a v e neve r 
s t r ayed . " (55) This cou ld only j u s t i f y r e g i s t r a t i o n , s ince publ ic w o m e n 
cou ld not be m a r g i n a l i z e d a n y w a y ; a s t h e y u l t i m a t e l y re tu rned to the 
"honest" wor ld , t hey had to be kep t mora l ly and p h y s i c a l l y c l e a n in t he 
m e a n t i m e so as not to soil i t . 
T h e s a m e a r g u m e n t i s f o r m u l a t e d by P a r e n t ; y e t the i m a g e he g i v e s o f the 
p r o s t i t u t e ' s c a r e e r i s c o n s i d e r a b l y m o r e d i f f e r e n t i a t e d than t he f o r m e r 
two(56) , a s he took t h e t r oub l e to look a t hard f a c t s . L i k e c o n t e m p o r a r y 
r e s e a r c h , he s t r e s ses the t e m p o r a r y c h a r a c t e r o f the p r o s t i t u t e ' s o c c u p a ­
t ion ; mos t p r o s t i t u t e s s t a r t young and r e t i r e young . At t he m o m e n t o f in­
sc r ip t ion , 60% of the r e g i s t e r e d Pa r i s i an p r o s t i t u t e s of 1831 w e r e not o lder 
than 22 . T h e a c t u a l r e g i s t e r s c o n t a i n e d no m o r e than 6% w o m e n of 40 and 
beyond . (57) For the 1 8 7 2 - 1901 per iod , a g e a t inscr ip t ion w a s l o c a t e d in 
the 21 - 25 b r acke t (58 ) ; i t mus t be no ted t ha t in the s econd per iod p ros t i ­
tu t ion o f minors w a s fo rb idden . A s , in England , the a g e o f c o n s e n t w a s 1 2 , 
many p r o s t i t u t e s w e r e no more than ch i ld ren , a c c o r d i n g t o F innegan(59) ; y e t 
W a l k o w i t z poin ts ou t t h e s e l f - r e g u l a t i n g na tu re o f V i c t o r i a n p ros t i t u t ion t o 
a r g u e tha t this sor t o f unfair c o m p e t i t i o n w a s p r e sumab ly d r iven o f f the 
s t ree ts . (60) She a l s o found r e g i s t r a t i o n t o h a v e had marg ina l i s ing e f f e c t s 
in t ha t the mean a g e of t he l i s t ed p ros t i t u t e s of P l y m o u t h and Sou thampton 
g r a d u a l l y i nc reased . (61 ) 

In t he c a s e of Brusse l s , we did not find e v i d e n c e of many ana logous p r o c e s s 
a t work ; med ian , mode and m e a n a g e o f the b ro the l w o m e n r e m a i n wi th in the 
22 - 25 b r a c k e t th roughou t the pe r iod . 
Th is v i e w is, h o w e v e r , d i s t o r t e d by the f a c t t ha t f i r s t - c l a s s - b r o t h e l w o m e n 
ou tnumber the o t h e r s . T h e r e i s a d i f f e r e n c e in a g e a c c o r d i n g to the c a t e ­
gory(62) : one thi rd of t he p r o s t i t u t e s in th i rd c l a s s houses is o lder than 
30. S e c o n d : 5%, f i r s t : 4%. 49% of the u p p e r - c l a s s - b r o t h e l s ' i nma te s a r e no 
o lde r than 2 3 , s e c o n d : 4 1 % , th i rd : 29%. 

C o r b i n has no t ed t h a t in mos t c a s e s , the r e g i s t e r e d p r o s t i t u t e and, more 
s t rong ly so , the b ro the l i n m a t e i s fo re ign to t he c i t y (63 ) ; this he a t t r i ­
bu te s to a d e s i r e for anon imi ty and the b r o t h e l - k e e p e r s ' r e c r u i t m e n t 
t e chn iques - o f t e n t h e y would h a v e g i r l s sen t o v e r f rom o the r c i t i e s o r f rom 
ab road . E x a m p l e s o f this a r e to be found in t he Brusse l s a r c h i v e s , a t both 
high and low l e v e l . As a r e su l t , no more than 9% of the B e l g i a n w o m e n a re 
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born in Brusse l s . In the c a s e of the bro the l - and 'maison de p a s s e ' - k e e p e r s , 
this p ropor t ion is 25%, wh ich is surpris ingly low; but in this g roup , an 
addi t iona l one - f i f th w a s born in the v i c in i t y of the c a p i t a l , w h e r e a s the 
p ros t i t u t e s m i g r a t e f rom fur ther -o f f p l a c e s . A g a i n , a marked d i f f e r e n c e 
b e t w e e n the c l a s s e s : a minor i ty of the w o m e n in upper c lass b ro the l s a re 
B e l g i a n . This is t rue for about 65% of the second- and 90% of the third 
c l a s s w o m e n . Within the B e l g i a n popula t ion , t h e r e is a pronounced d i f f e r e n c e 
b e t w e e n the F l e m i s h , the Walloon and the Brusse ls -born subgroup, the f i r s t 
and las t of t he se c l u s t e r i n g in the lower b ro the l s , the F rench speak ing 
Be lg i ans in the o t h e r . The s a m e cou ld be found for the b ro the l -keepers . (64) 
No t only do the luxury b ro the l s r ec ru i t the i r personnel from fur ther a w a y , 
but t he se w o m e n a l so m i g r a t e abroad much more of ten(65) , e s p e c i a l l y to and 
from Par i s - P a r e n t a l r eady no ted the e x i s t e n c e of a t r a f f i c b e t w e e n both 
c i t i e s . (66) The second c lass w o m e n m o v e b e t w e e n the d i f f e r en t Be lg i an t o w n s , 
w h e r e a s the thi rd c lass inmates shif t b e t w e e n the va r ious l ower b ro the l s o f 
the c a p i t a l . T h e r e is p r a c t i c a l l y no e x a m p l e of a p ro s t i t u t e ' s mov ing ou t to 
l i ve at a " c iv i l " address in Brusse l s , wh ich points to t he imposs ib i l i ty of 
l e av ing bro the l p ros t i tu t ion , or r e g i s t e r e d p ros t i tu t ion in g e n e r a l , w i thou t 
hav ing to a c t u a l l y d i sappear . The tu rnover r a t e w a s much higher in upper-
c l a s s b ro the l s : 27% of the w o m e n s t a y e d less than a month be fo r e mov ing on 
aga in , half o f those did not r emain longer than one w e e k . As the p r o s t i t u t e s 
in l ower houses s e rved as w a i t r e s s e s as w e l l , we may e x p e c t the i r l eng th of 
s t ay to be more e x t e n d e d : indeed, 69% rema in longer than a y e a r , wh ich is 
t rue for no more than 30% of the second - and for a mere one t en th of the 
f i rs t c l a s s w o m e n . 

As t he census da ta did not a l l o w us much more than a snapshot of the b ro the l 
i n m a t e s , we do not know w h a t b e c a m e o f t h e m . The d e m o g r a p h i c p ro f i l e in e a c h 
of t he c l a s s e s i s so d i f f e r e n t , h o w e v e r , t ha t we may support P a r e n t ' s 
view(67) that those prostitutes falling from the first into the third cate­
gory are an exception; when too old for upper-class brothels, they left 
b ro the l l i fe a l t o g e t h e r . 

T h e Brusse ls da t a , l ike al l o the r e v i d e n c e , point to t he f e m a l e labour 
m a r k e t ' s u n a t t r a c t i v e n e s s as the main reason for p ros t i tu t ion : 60% of all 
the b ro the l w o m e n w e r e l i s ted a s s e a m s t r e s s e s , d r e s s m a k e r s , e m b r o i d e r e s s e s , 
a r t i f i c i a l - f l o w e r m a k e r s , e t c . , the o v e r w o r k e d , underpaid and insecure j o b s 
w h i c h w e r e most w o m e n ' s only op t ion . T h e r e i s no reason to a s sume tha t the 
c i t e d o c c u p a t i o n s w e r e "a l ib is" , as t he w o m e n w e r e l i s ted as l iv ing in t he 
b ro the l and thei r r e g i s t e r number was put bes ide the i r name - t y p i c a l l y , in 
t he se d e m o g r a p h i c sou rce s , p ros t i tu t ion is s een as a s t a t e (l ike t he mil i ­
t a ry ) ins tead of as a p rofess ion . The propor t ion of d o m e s t i c s e rvan t s is 
much l o w e r ; d i f f e ren t l is ts s u g g e s t t ha t t h e y r e s o r t ed more o f t e n t o c l a n d e s ­
t ine p ros t i tu t ion . 9% c a m e from the unski l led labour ing o c c u p a t i o n s : c h a r ­
w o m e n , da i ly labourers , and so on. No more than 8% w e r e r e c r u i t e d from 
profess ions wi th a s l igh t ly higher s t a tus (though not n e c e s s a r i l y h igher pay 
o r s t a b i l i t y ) : ' d emoi se l l e s de c o m p t o i r ' , a r t i s t s , and g o v e r n e s s e s . E x c e p t 
for the l a t t e r t w o subdivis ions ( the f i rs t is found e x c l u s i v e l y in the 
l o w e s t b ro the l s , the second only in the h ighes t ) , t he r e is no d i f f e r e n c e in 
o c c u p a t i o n a l r e c r u i t m e n t b e t w e e n the b ro the l c a t e g o r i e s . The urban labour 
m a r k e t ' s harshness t o w o m e n p ro f i t ed t o the en t i r e business i nd i sc r imina t e ly . 

3 . C O N C L U S I O N 

In the c a s e of the u top ic e x p e r i m e n t of r e g u l a t e d pros t i tu t ion , d i scourse 
and r e a l i t y a l w a y s s e e m e d t o t a k e d i v e r g e n t d i r e c t i o n s . The admin i s t r a t ion 
w a s not a l i v e t o the d i s c r e p a n c y ex i s t i ng b e t w e e n the c lo sed -b ro the l d r e a m 
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pena l j u r i s d i c t i o n s . (Lorgn ie r , M a r t i n a g e , 1979) ; Mar t in (1980); C a m e r o n 
( 1 9 8 1 , c h a p . 4) . In f a c t i t r e a c h e s a popula t ion c h a r a c t e r i z e d by an 
a b s e n c e o f s t a t i o n (gens sans a v e u ) : i ts i n t e rven t ion does not s e e m to be 
f r equen t . In f a c t a f t e r the c r e a t i o n of b e g g a r s depo t s the M a r é c h a u s s é e 
wi l l a c t m o r e aga in s t the roadrunners th rough a d m i n i s t r a t i v e p r o c e d u r e 
(on t he func t ion ing of the " jus t i ce prévotâTe": Hufton ( 1 9 7 4 , 2 1 9 - 2 4 4 , 
C a s t a n N . ( 1 9 7 6 ; 1980a, 1 7 6 - 1 9 5 ) , Lo rgn ie r and M a r t i n a g e (1979) , Mar t in 
(1980), S tu rg i l l ( 1 9 8 1 : c h a p . 7 ) , C a m e r o n ( 1 9 8 1 ) . 

34 S e e e s p e c i a l l y M o l l a t (1978) . On soc i a l e x c l u s i o n : Le G o f f ( 1 9 6 5 , 387-
396; 1 9 7 7 , i979)> A l l a r d (1975)-

35 F a r g e (1979b) , N i c o l a s (1981) , Hufton ( 1 9 7 4 , 1 3 9 - 1 4 2 ) . 
36 F o u c a u l t (1972) , Le Roy Ladur i e ( 1 9 8 1 , 432) . 
37 On the m a n a g e m e n t o f p o v e r t y in t he modern per iod s e e : G u t t o n ( 1 9 7 1 , 

I Q 7 3 ; j 9 7 4 ) J Hufton (1974) , C h a r t i e r ( 1 9 8 1 ) . 
38 For the L a n g u e d o c , s e e : C a s t a n N. (1980a ,b ,c ) , C a s t a n (1984) . 
39 K e l s e n (i9S3> 127). 
40 M i c h e l Van de K e r c h o v e (1981) d e m o n s t r a t e d t h a t , e v e n in the " c l a s s i c a l 

per iod" , the d a n g e r o s i t y had s u r v i v e d as a subsidiary pr inc ip le used to 
f i l l up g a p s l e f t by the p r inc ip le of g u i l t . 

41 B e c c a r i a (1966 , 83,86,96) has g i v e n the be s t desc r ip t ion of the f i na l i t y 
the penal s y s t e m ass igns i t se l f in our s o c i e t i e s . 

42 On j u d i c i a l s o c i e t y , s ee for in s t ance R o y e r (1979) , R o y e r , M a r t i n a g e , 
L e c o q (1983); D e b r é (1981) , Masson ( 1 9 7 7 ) . S e e a l so a f e w monographs 
on p rocedu ra l ques t ions : D a v i d o v i t c h and Boudon (1964) on t h e p r o s e c u ­
t ions abandoned by the S t a t e p rosecu to r , Donavan (1981) on t he j u r y , 
R o b e r t ( 1969 , 8 0 - 1 1 4 ) on the j u v e n i l e de l inquen t s l aw , Schnapper (1978) 
on p a t e r n a l r igh t of punishment , F o u c a u l t and a l (1973) on p s y c h i a t r i c 
e x p e r t s r e p o r t s , Levy (1986) on " f lagran t d é l i t " p rocedu re . . . 

43 F o u c a u l t ( 1 9 7 5 ) ; on t he d iscuss ion of t hose thes i s by h i s to r ians , s ee 
B a r o u and P e r r o t (1977) and P e r r o t (1980a, 9-56) . 

44 D e y o n ( 1 9 7 5 ) , O ' B r i e n (1982) . 
45 On Ph i l an t rops f rom the "prison roya l s o c i e t y " during t he R e s t a u r a t i o n 

( 1 8 1 5 - 1 8 3 0 ) s e e Dupra t (1980). On the d e b a t e on prison in F r a n c e during 
"the M o n a r c h y of July" (1830-1848; T o c q u e v i l l e and M o r e a u - C h r i s t o p h e VS 
L u c a s ) s e e N o r m a n d e a u (1970) , Van B o s t r a e t e n (1973) and a b o v e al l P e t i t 
(1982 and 1984b) and P e r r o t (1984) who j u s t e d i t e d t he wr i t i ngs o f T o c q u e ­
v i l l e on t he p e n i t e n t i a r y s y s t e m ( T o c q u e v i l l e , 1984) . The c o n t r o v e r s y on 
c e l l u l a r impr i sonmen t , s t e m m i n g f rom the d e b a t e on d e a t h p a n a l t y ( s t a r t ed 
by B e c c a r i a and w h i c h c r i s t a l l i z e d wi th the d iscuss ion on the 1 7 9 1 C r i m i ­
nal C o d e ) , wi l l h a v e a new s t a r t , a l b e i t in a m i n o r k e y , a t the beg inn ing 
of t he Illrd R e p u b l i c w i th the 1875 l aw on the e x e c u t i o n of s h o r t - t e r m 
s e n t e n c e s o f impr i sonmen t . On the g a p b e t w e e n t h e o r i e s and p r a c t i c e , s e e 
P e t i t (1984b) . T h e r ecu r r i ng issue o f r e c i d i v i s m and the ro le i t p l a y e d 
in s u c c e s s i v e r e f o r m s has been s tud ied by Schnapper (1983) . On t h e r e ­
v o l t s : M a t t e r (1975) for t h e f i r s t half o f the 19th c e n t u r y ; P e r r o t 
(1980b) for 1848; B o u l i n g u i e z ( 1 9 7 7 ) , f rom t h e R e s t a u r a t i o n to the Illrd 
R e p u b l i c ; Doua i l l e r and V e r m e u r e n (1977) on t he beg inn ing of the 20th 
c e n t u r y . A b o u t pr ison d i sc ip l ine , F i z e (1984); abou t su i c ide , C h e s n a i s 
(1976b) . 

46 P e r r o t ( 1 9 7 5 , 81-83 and 1980c) , O ' B r i e n (1982); s ee a l so t he r e c o n s t i t u ­
t ion o f pr ison s t a t i s t i c se r i a l s f rom 1852 t i l l t o - d a y (Papai l 1 9 8 1 ; 
N a b u c e t , 1 9 8 1 ; Tourn ie r , 1 9 8 1 ) . N o w a d a y s in t h e h i s to r iography o f F r e n c h 
pr isons o f the X l X t h c e n t u r y , the t w o main w o r k s a r e O ' B r i e n (1982) and 
P e t i t (1984a) . 

47 Z y s b e r g r e n e w e d the k n o w l e d g e on c o n v i c t g a o l s in t he f i r s t pa r t o f the 
19 th c e n t u r y ( Z y s b e r g 1980b). S e e a l s o V a l e t t e (1980), B o u r d e t - P l ê v i l l e 
(1957) , H e n w o o d and a l . (1980), C a r r i è r e (1981 ) . 
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48 The des ign ing and the v o t e o f the R e l e g a t i o n A c t h a v e been a n a l y s e d in 
dep th by N y e (1984). Bu t t he t r anpor t a t ion i t se l f has mos t ly inspired 
a n e c d o t i c a l w o r k s . N e v e r t h e l e s s s ee D e v é z e (1965) and P i e r r e (1982) . In 
any c a s e the cor rup t ion and the mess in the m a n a g e m e n t of t hose e s t a ­
b l i shments m a k e a d i f f e r e n c e wi th the s t r i c t m a n a g e m e n t of the f o r m e r 
con t inen ta l c o n v i c t gao l s by the N a v y . 

49 On the B e r a n g e r A c t , see Schnapper (1979 and 1983). For a full under­
s tanding of those combina t ions of s u c c e s s i v e pena l t i e s , we miss an ana ly ­
sis of the i m p o r t a n c e of f ines . 

50 S e e G a i l l a c ( 1 9 7 1 ) who i s s t i l l e s sen t i a l ; a l so Renouard (1982), T r i c a r t 
(1981) , Schnapper (1978) , O ' B r i e n (1982, 109 -149) , Douai l l e r and V e r m e u 
ren (1979) . Impor tant b ib l iography in C o s t a - L a s c o u x (1975) . The f i e lds of 
j u v e n i l e j u s t i c e and of soc i a l work a re t he only ones for wh ich the 
h i s to r iography includes t he 20th c e n t u r y . 

51 On this per iod , the h i s to r iography is not v e r y c o m p l e t e : but we h a v e 
Tula rd (1964, 1976) , C o b b (1975) , A u b e r t (1979) , F o r s t e n z e r (1981) and 
e s p e c i a l l y Arno ld (1979) and E m s l e y (1983). 

5 2 L e G e r e and Wright (1973) ; c o l l . (1978) ; A u b e r t (1979) . 
53 Buisson (1949) , G l e i z a l (1974) ; A u b e r t (1979) ; Cappo lan i ( 1981 ) ; D e l a r u e 

(1980). 
54 F e s t y (1956) . 
55 On the Na t iona l guard : G i ra rd (1964), C a r r o t (1976) ; P e r r o t (1980b) 

ana ly se s the ro le of this f o r c e and the ro le of the s tudents f rom the 
g randes E c o l e s in t he repress ion of the prison r io t s in 1848. A b o u t the 
a r m y , s e e V ida l enc (1979) ; a l so P e r r o t ( 1974 , 696-698) on t he p a r t i c u l a r 
m a t t e r of the repress ion of soc ia l d isorders a t t he beginning of the 
Illrd R e p u b l i c . The h i s to r iography of the p o l i c e func t ion a f t e r the end 
of the 18th c e n t u r y i s e x t r e m e l y poor (neve r the l e s s s e e E m s l e y , 1983) . 

56 P e r r o t ( 1 9 7 5 , e s p e c i a l l y 75 s.). With Le C o m p t e g e n e r a l de l ' dmin i s t ra -
t ion de la j u s t i c e , F r a n c e probably has the be s t penal s t a t i s t i c o f the 
19 th c e n t u r y . This s e r i e s beginning in 1825 g o e s p r a c t i c a l l y to our t i m e , 
w h i c h a l l o w e d s t a t i s t i c a l r e s e a r c h e s on v e r y long per iods (works s t a r t e d 
under the supervis ion of Andre D a v i d o v i t c h a r e done a t the m o m e n t a t the 
C . E . S . D . I . P . by Bruno Aubusson de C a v a r l a y and a l . ) , wh ich l eads to the 
s e t t i ng -up of a s e r i a l i z e d da ta ba se . A n o t h e r se r ia l r e cons t i t u t i on of 
the prison s t a t i s t i c s s ince 1852 is in p rogress a t the C . E . S . D . I . P ( M . D . 
Ba r r é ) . 

57 S e v e r a l works on those var ious t y p e s o f c a s e s ; some of t h e m g e n e r a l 
P e r r o t (1975) , D e s e r t (1981) ; o the r s s tudying s p e c i f i c o f f e n c e s : Z e h r 
( 1 9 7 6 , 1981) , Lodhi and T i l ly (1973) , Chesna i s (1976a) ; some monographs 
on var ious f r ench r eg ions : F a r c y (1977) , S a n t u c c i (1979) , Ménard ( 1 9 8 1 ) , 
V ibe r t (1981) , D e s e r t (1981) , Agulhon ( 1 9 7 9 : for e x a m p l e 44, 105 , 122) , 
C l a v e r i e and L a m a i s o n (1982); on c i t i e s , C h e v a l i e r (1978) , r ema ins the 
p r inceps w o r k . 

58 S e e for ins t ance C l a v e r i e and Lama i son (1982, pass im) . 
59 S e e Van de K e r c h o v e (1981) and Robe r t (1984a , 138-160) . 
60 R o b e r t (1984a , 152 ) . 
61 C o m p a r e wi th Mache lon (1976) . 
62 R o b e r t (1984b). 
63 R o b e r t (1985a , 66). Unfo r tuna t e ly we h a v e f e w informat ions on t he s o c i a l 

c h a r a c t e r i s t i c s o f those p l a in t i f f s . 
64 To f i l e a c o m p l a i n t i s less a u t o m a t i c when the s u s p e c t i s known to the 

v i c t i m , s e e R o b e r t (1985a , 31 and g i v e n r e f e r e n c e s , 43). 
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